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DIGEST OF DECISIONS 


IN INSURANCE CASES, RENDERED IN THE UNITED STATES SUPREME 
AND CIRCUIT COURTS, AND IN THE STATE 
SUPREME COURTS. 


AGENT. 


$ 118. Fire.—L ‘ability of for Failure to Cancel Policy.— What 
is a Reasonable Time.—Effect of Employing Broker.—As to Oan- 
cellation.—The defendant agent at Cincinnati for the plaintiff in- 
surance company of Boston, issued the plaintiff's policy on May 
22d, 1883, insuring the oil works at Cincinnati of one Upson, 
against loss by fire. On May 27th the defendant advised the 
plaintiff by letter of the insurance. The plaintiff on receipt of 
the letter, by return mail ordered the defendant to cancel the 
policy. This order was received by the defendant on the 2d of 
June, and he thereupon notified the broker, who, acting for Up- 
son, had placed the insurance, to effect the cancellation. The 
broker learning that Upson was absent from the city and would 
return in four days, postponed action until his return, and then 
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on the 7th going to his place of business found the property in 
flames. The loss was total and was paid by the plaintiff. Held, 
That the agent was liable for the amount so paid less the un- 
earned premium which would have been returned had the policy 
been canceled. It is the duty of an insurance agent receiving 
an order for the cancellation of a policy to comply with the order 
within a reasonable time. What is a reasonable time, where 
the facts are clear is a question exclusively for the court. The 
agent may execute the order in person or through the broker, 
who, acting for the assured, placed the policy, but if he employs 
the broker, he makes him his representative and is liable for his 
default. Inso far as a custom to employ the broker to cancel 
the policy, may be construed as giving to the broker the right 
to determine within what time the cancellation should be made, 
the custom is bad for uncertainty, and should not be recognized. 


Grace vs. Amer. Cent. Ins. Co., 109 U. S., 278. 


Franklin Ins. Co. vs. Sears. 
Rep’d Jour’l, p. 768. 


ALIENATION. 


$119. Fire.— Effect of—Does not Operate as an Assignment. 
—When Knowledge of Agent is rot a Waiver of Prohibition 
Against.—Alienation of property terminates the insurance con- 
tract. 


Cummings vs. Ins. Co., 55 N. H., 457; Wilson vs. Hill, 3 Met., 66. 


A policy of insurance being a personal contract, a conveyance 
of the thing insured does not operate as an assignment or trans- 
fer of the policy. 


Cummings vs. Ins. Co., ante ; Carpenter vs. Ins. Co., 16 Pet., 495. 

The mere act of an agent of an insurance company, in writing, 
witnessing, and taking the acknowledgment of a deed of convey- 
ance of property insured by the company, there being no as- 
signment or transfer of the policy of insurance and no reference 
td it, is not a waiver of a provision of the policy against aliena- 
tion. 


Lahiff vs. Ashuelot Ins, Co. 
Rep’d Jour’l 796. 
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ARSON. 


$120. Fire.—Right to Challenge.—Evidence of Accomplice.— 
Credibility of Witness—The right of an individual before in- 
dictment to challenze the panel of a grand jury because defect- 
ively constituted, does not exist The statutory rule requiring 
that the evidence of an accomplice to a crime must be supported 
by independent evidence of the defendant’s connection with the 
crime does not require that the whole case must be proved out- 
side of the evidence of an accomplice. Where independent evi- 
dence tended to show that an insured owner had substituted 
cheap for valuable horses in his stable and had atempted to bribe 
a by-stander to keep still shortly before the fire, there was suffi- 
cient independent evidence to allow of conviction for arson on 
the testimony of accomplices. Questions to a witness as to his 
connection with other fires were admissible as affecting his cred- 
ibility. 

People vs. Casey, 72 N. Y., 393; People vs. Noelke, 94 id., 137 ; People 
vs. Irving, Mss. 


People vs. Hooghkerk. 


Rep’d Jour’l, p. 749. 
BENEVOLENT SOCIETY. 


$121. Lire.—LHfect of Suspension.—Notice of Assessment.— 
A member of the order of Knights of Honor, who has been sus- 
pended by his lodge for non-payment of an assessment, is not 
“in good standing,” within the meaning of his benefit certificate ; 
and if he dies while so suspended, his beneficiary is not entitled 
to the benefit. A printed notice of an assessment which gives a 
member the information that such assessment has been called, is 
not invalidated as to the information, by reason of a defect in 
the form of the notice. The suspension of a member by a tri- 
bunal selected and acting under the laws of the order, if not ap- 
pealed from within the order as its laws allow, cannot be 
collaterally attacked in the civil courts, 


Chamberlain vs, Lincoln, 129 Mass., 70; Grosvenor vs. United Society of 
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Believers, 118 Mass., 78; Dolan vs. Court Good Samaritan, 128 Mass,, 437. 


Karcher vs. Supreme Lodge Knights of Honor. 
Rep’d Jour’l, p. 786. 


EVIDENCE. 


§ 122. Lire.—Of Right to Profits—A policy indorsed “ with 
profits,” is of itself sufficient evidence that the insured was 
entitled to profits and the admission of other evidence on the 
same point even if improper, is harmless, 


Currier ve; Continental Life Ins. Co. 


Rep’d Jour’l, p. 737. 
INSURABLE INTEREST. . 


§ 123. Lire.—O/ Husbandin Wife's Poliey— Where no facts 
are shown in regard to the wife, the presumption is that the 
husband has an interest of a pecuniary character in her life 
which is insurable, and an objection of the company thereto will 
not prevail. 


Lord vs. Dall, 12 Mass., 115. 


Currier vs. Continental Life Ins. Co. 


LOSS. 


§ 124. Firr.—Liability for Failure to Assign Policy.—S. sold a 
building to J. under agreement to assign also the policy upon it. 
This was not done and a loss occurred. Held, That S. was lia- 
ble only for the amount of premium required to insure for the 
unexpired term. ‘The damages were not the direct result of the 
breach of contract. §S. cannot be charged with the consequences 
of failure by J. to procure insurance for herself. 

Loker vs. Damon, 17 Pick., 284 ; Miller vs. Mariner’s Church, 7 Greenl., 
51; Grindle vs. Eastern Express Co., 67 Maine, 317; Hoodley vs. North- 
ern Transportation Co., 115 Mass., 304. 

Dodd vs. Jones. 

Rep’d Jour’l, p. 799, 
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POLICY. 


§ 125. Lire.—Title to Policy is in Beneficiary, not in Party 
Paying Premiums.—Authority of Party Paying Premiums.—Lex 
Loci.— Waiver of Proofs.—Effect of Unpaid Premium Notes.— 
Amount of Recovery.—A. policy was issued upon the application 
of R., and his agreement to pay the premiums, upon the life of 
T., his brother-in-law, for the benefit of the wife and children of 
T. The policy was non-forfeitable and paid up for $500 for 
each premium paid. It was procured gratuitously by R., out of 
regard for his sister, and a copy sent to her by R. telling her 
that he retained the original in order, if necessary, to collect the 
proceeds and use them at his discretion for her benefit. After 
four payments the policy was surrendered by R. in exchange for 
a paid-up policy for his own benefit without consulting the 
beneficiary. Held, That the intention of R. to collect and con- 
trol the proceeds cannot alter the legal effect of the contract. 
Nor can R. be regarded as the agent of the beneficiary. Held, 
That the beneficiary and not R. was entitled to compel payment. 


Austin vs. Seligman, 18 Fed. Rep., 519 ; Simpson vs. Brown, 68 N. Y., 
355 ; Hendrick vs. Lindsay, 93 U.S., 143. 


Held, That the contract was to be governed y the law of the 
State where it was made and was to be performed. Held, That 


the party paying the premiums had no authority to change the 
beneficiary. 


Wells vs. Tucker, 3 Binney 366; Contanta vs. Schuyler, 1 Paige 316; 
Fortesque vs. Barnett, 2 My. & K., 36; Ricker vs. Charter Oak Ins. Co., 
27 Minn., 195; Pilcher vs. N. Y. Ins. Co., 33 La. Ann., 332; Gould vs. 
Emerson, 96 Mass., 154. 


Payment of claim to a party asserted to be entitled to it or 
the acceptance of proofs as satisfactory is a waiver of further 
proofs. 


Norwich Trans. Co. 6 Blatch., 241; Bennett vs. Maryland Ins. Co., 14 
do., 422; Unthank vs. Travelers Ins. Co., 4 Bis., 357; Taylor vs. Mer- 
chants’ Fire Ins. Co., 9 How., U. S., 390 


When the policy was exchanged two unpaid notes were un- 
paid and the amount was deducted when the loss wag settled. 
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Held, That the payment of notes was not obligatory on R. so far 
as the beneficiary was concerned. Their settlement was in 
extinguishment of an independent claim in favor of R. against 
the company, and they must be regarded as unpaid so far as the 
beneficiary was concerned. 


Pearson vs. Pearson, 7 John., 26; Fink vs. Cox, 18 do., 185; Holli- 
day vs. Atkinson, 5 Bann & Cress, 501; Parish vs. Stone, 14 Pick., 198 ; 
Holley vs. Adams, 16 Vert., 206; Raymond vs, Sellick, 10 Conn., 485. 


Held, That the beneficiary was entitled to recover of the com- 
pany the amount of a paid-up policy to which the cash pre- 
miums paid would entitle her. 


Timayenis vs. Union Mutual Life Ins. Co. 


Rep’d Jour’l, p. 762. 


PREMIUM. 


§ 126. Fire.—What is a Waiver of Payment.—An insurance 


company may waive the payment of the premium at the time it 
is due, and if it is afterwards paid after a loss occurs, and is 
retained and appropriated by the company and the policy deliv- 
ered, it will be a waiver of the terms of the policy, and the com- 
pany cannot retain the premium and refuse to pay the loss. 


Viele vs. Ins Co., 26 Iowa, 10; Baldwin vs. Chouteau Ins. Co., 56 Mo., 
151; Joliffe vs. Ins. Co., 39 Wis., 111; Ins. Co., vs. Schollenberger, 44 Pa., 
St., 259; Ins. Co. vs. Bowen, 40 Mich., 147; Bowman vs. Ins. Co., 59 
N. Y., 521; Ins. Co. vs. Ins. Co., 20 Barb., 468 ; Wood vs. Ins. Co., 32 
N. Y., 619; Hodsdon vs. Ins. Co., 97 Mass., 144; Boehen ys. Ins. Co., 35 
N. Y., 181; Sheldon vs. Ins. Co., 26 N. Y., 460; Young vs. Ins. Co., 45 
Iowa, 377; Smith vs. Ins. Co., 13 N. W. Reporter. 355 ; Ins. Co. vs. Mc- 
Lanathan, 11 Kan., 5383; Mershon vs. Ins. Co., 34 Iowa, 87; Keim vs. Ins. 
Co., 42 Mo., 38. 


S:hoeneman vs. Western, etc. Ins. Co. 


Rep’c Jour’), p. 734. 


§ 127. Lire.—Lvidence of Receipt for.— Unpaid Notes may be 
Deducted from Policy.—It is immaterial whether a receipt for 
premiums was given voluntarily or under compulsion of court, if 
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the receipt was actually given, and therefore immaterial whether 
the record of proceedings compelling such receipt was properly 
authenticated or not as a matter of evidence. The company is 
entitled to deduct unpaid premium notes from the amount due 
on the policy. 


Currier vs. Continental Life Ins. Co. 


PREMIUM NOTE. 


§ 128. Fire.— Acceptance of Payment After Due, a Waiver «f 
Forfeiture.—A policy of insurance was made September 4, 1879, 
to run five years, and a note taken for the premium due May 1, 
1880. The policy contained a provision that if the note was not 
paid when due the policy should be void. Iu October, 1880, a 
loss occurred. The premium note was paid in April, 1881. 
Held, That the acceptance of the premium was a waiver of the 
forfeiture of the policy, and that the company was liable for the 
loss ; that the policy was voidable, not void. 


Phenix Ins. Co. vs. Lansing. 
Rep’d Jour'l, p. 731. Nes. 8. 0 


SERVICE. 


§ 129. Fire:—Of Process on Agen's.—Where in a suit against 
a domestic corporation, on a fire insurance policy issued by it, 
the petition alleged the total destruction of the property in L. ; 
that G. was local agent of such corporation when the policy was 
effected and when the loss occurred, but to defeat the jurisdic- 
tion of tue court in L. he had been removed and his authority 
withdrawn ; that L., who resides in A., was the general agent of 
such corporation in the State, whose general offices were situ- 
ated at A., and that L. had control thereof, and service of 
process was had both on G. and on L., Held to be no service on 
the company, and a judgment by default on such services was 
unauthorized. 


> 
Hamburg-Bremen Fire Ins. Co vs. Moses. 
Rep’d Jour’! p. 793. 
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TITLE. 


§ 130. Fire.—Of Mortgagor not Absolute Ownership.—Pre- 
miums on Voil Policy may be Recovered.— Limitation. ‘The pol- 
icy was issued to plaintiff as absolute owner while his interest 
was only that of mortgagee. The policy provided that it should 
be void if the interest of the insured was other than that of sole 
aud unconditional ownership. Held, That the policy was void, 
ab initio. Held, That where the premium was paid in good faith 
under such circumstances, it may be recovered back. 


Taylor vs. Sumner, 4 Mass., 56; Richards vs. Marine Ins. Co., 3 Johns., 
307 ; Murray vs. Columbian Ins. Co., 4 Johns., 443; Elbers vs. U. S. Ins. 
Co., 16 Johns., 129; Delavigne vs. Same, 1 Johns. Cas., 310 ; Murray vs, 
Same, 2 Johns. Cas., 168 ; Robertson vs. Same, id., 250; Holmes vs. Same, 
id., 329 ; Jackson vs. New York Ins. Co., id. 191; Forbes vs. Church, 3 
Johns, Cas,, 159 ; Steinback vs. Rhinelander, id., 269; Donath vs. Ins. 
Co. of N. A., 4 Dall., 463; Clark vs. Manufacturers’ Ins. Co., 2 Wood. & 
M., 473; Scriba vs, Ins, Co. of N. A.,2 Wash. C. C., 107 ; Stevinson vs. 
Snow, 3 Burr., 1,237; Feise vs. Parkinson, 4 Taunt., 640; Routh vs. 
Thompson, 11 East, 428°; Com. vs. Bruce, 12 East, 225; Penson vs. Lee, 
2 Bos. & P., 330; Hentig vs. Staniforth,5 Maule & §., 122; Colby vs. 
Hunter, 3 Car. & P., 7; May, Ins., 34; 4 Wait. Act. & Def., 119. 


Held, That a suit to recover back the premiums upon a void 
policy is not affected by a provision that no action shall be 
brought upon the policy unless within a year after a loss occurs. 
Suit may be brought though more than a year has elapsed since 


the loss. 

Taylor vs. Sumner, 4 Mass., 56; Murray ve. Columbian Ins, Co., 4 
Johns., 443; Holmes vs. U. S. Ins, Co., 2 Johns. Cas., 329 ; Steinback vs, 
Rhinelander, 3 Johns. Cas., 269; Scriba vs. Ins, Co. of N. A., 2 Wash. 
C. C., 107 ; Com. vs. Bruce, 12 East, 225. 


Waller vs. Ins. Cos. 
Rep'd Jour’l, p. 789. Iowa 8. C. 


TITLE. 


$131. Fire.— Dissolution of Partnership and Sale Between 
Partners.—Where one of the provisions of an insurance policy 
given to a partnership is that “if the title of the property is 
transferred, incumbered or changed, * * * the policy shall 
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be void,” a dissolution of the partnership, and a sale by one 
partner to the other of his interest, is a change of title to the 
property, and will render the policy void. 


Citing and discussing Hoffman vs. Aitna Ins. Co., 32 N. Y., 405; Der- 
mani vs. Ins. Co., 26 La., Ann., 69; Pierce vs. Ins. Co., 50 N. H., 297; 
Burnett vs. Ins. Co., 46 Ala., 11; and West vs. Ins. Co., 27 Ohio St., 1; 
Cowan vs. State Ins. Co., 40 Iowa, 551; Keeler vs, Niagara Fire Ins. Co., 
16 Wis., 523; Hartford Fire Ins. Co. vs. Ross, 23 Ind., 180 ; Dix vs. Mer- 
eantile Ins. Co., 22 Ill., 272; Wood vs. Rutland Ins. Co., 31 Vt., 552. 


Hathaway vs. State Ins. Co. 


Rep’d Jour’l, p. 779 Iowa 8. C, 
VACANT. 


§ 132. Fime—Waiver of Breach of Warrantee.— Knowledge 
of Ayent.—The application which was a warrantee, declared the 
building to be occupied as a hotel. The building was unfinished 
and unoccupied. Held, That the acceptance of premium and is- 
sue of the policy with knowledge of the facts was a waiver of 
the breach of warrantee. 


Williams vs. Niagara Ins. Co., 50 Iowa, 568 ; Mutual Benefit Life Ins. 
Co. vs. Miller, 31 Iowa, 223. Cases cited in Wood, Ins., 2 139. 


Held, That knowledge of the agent empowered to solicit appli- 
cations, deliver policies and receive premiums, was knowledge of 
the company. 


_ Bortcher vs. Hawkeye Ins. Co., 47 Iowa, 253 ; Miller vs. Mut. Benefit 
Ins. Co., 31 Iowa, 216. 
Jordan vs. State Tas. Co. 


Rep’i Jvur’i, p 779. 
WIFE’S POLICY. 


$133. Lire.—Exemplion from Creditors.—Where the hus- 
band takes out policies of insurance on his life payable to his wife 
as beneficiary, it is no fraud as against the creditors of the hus- 
band, and comes within section 2,733 of the Alabama Code,though 
the wife had no agency in procuring the insurance, the creditors 
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being no more injured where the husband acts for the wife than 
where the wife acts for herself. Statutes allowing the life of the 
husband to be insured for the benefit of the wife, free from the 
claims of his creditors, are in the nature of exemption laws, and 
are to be liberally construed. 

Continental Life Ins. Co. vs. Webb, 55 Ala., 688; Stone vs. Knicker- 
bocker Life Ins, Co., 52 Ala., 589 ; Fearn vs. Ward, 65 Ala., 33; Cole vs. 
Marple, 98 Ill., 58; Charter Oak Life Ins. Co. vs. Brent, 47 Mo, £19; 
Brammer vs. Cohn, 86 N. Y., 11. 

Felrath vs. Schonfield. 


Rep’d Jour’l, p. 783. 





Phenix Ins. Co. vs Lansing. 


REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF NEBRASKA. 


Error from Lancaster County. 


PHGCENIX INS. CO. 
US. 


LANSING.* 


A policy of insurance was made September 4, 1879, to run five years, and a 
note taken for the premium due May 1, 1880. The policy contained a pro- 
vision that if the note was not paid when due the policy should be void. 
In October, 1880, a loss occurred. The premium note was paid in April, 
1881. 


Held, That the acceptance of the premium was a waiver of the forfeiture of the 
polics, and that the company was liable for the loss; that the policy was 
voidable, not void. 


J. R. Wessrer, for Plaintiff. 
Mason & Wuepon, for Defendant. 


Maxwett, J. 
This action was brought by Lansing against the insurance com- 


a aa a a ea 
* Opinion filed May 27, 1884, From N. W. Reporler. 
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pany to recover for the loss of property owned by him, which was 
insured by said company. It is alleged in the petition that the loss 
occurred on the sixth of October, 1880. The company, in its an- 
swer, admits making the policy of insurance upon the property in 
question, but alleges that at the time of making the policy, said Lan- 
sing, as the sole consideration therefor, gave the company his prom- 
issory note for the sum of $9.80, due on the first day of May, 1880, 
with interest at 10 per cent ; that he did not pay said note when it 
became due, nor until the fourth day of April, 1881 ; that said pol- 
icy of insurance contained a provision that if the party insured 
“ failed to pay said note on or before the same became due, said 
contract and policy of insurance should thereby be and become 
void.” The cause was submitted to the court without the interven- 
tion of a jury, and judgment rendered in favor of Lansing. A mo- 
tion for new trial having been overruled, the company bring the 
cause into this court by petition in error. 

The errors assigned are (1) errors in the assessment of damages ; 
(2) that the findings are not supported by sufficient evidence ; (3) 
errors of law occurring at the trial. Nothing is claimed in the brief 
under the first and third assignments, and they need not be consid- 
ered. The policy was dated September 4, 1879, to continue in force 
for five years, expiring September 4, 1884. It is claimed, and this 
is the principal error relied on, that the note not being paid accord- 
ing to its terms the policy immediately became void ; and, the loss 
occurring while Lansing was thus in default of payment, that the 
company is not liable. The note was afterwards paid,the money due 
thereon being accepted by the company. The company did not sur- 
render the note when it became due, but retained the same and af- 
terwards collected it. This was the consideration for the insurance, 
Now, if the company receives and retains the premium, can it, as a 
defense to an action on the policy to recover for the loss of prop- 
erty insured, allege a failure to pay promptly at the day? The ac- 
ceptance of the money is a waiver of any default in that respect. 
The policy was not void, but voidable, and upon the failure of Lan- 
sing to pay the note when it became due, the company cculd have 
returned the note and demanded a surrender of the policy. But it 
cannot treat the policy as valid to collect the premium and void for 
the payment of losses. The note having been paid after the loss, 
the acceptance of the money waived the condition of forfeiture in the 
policy, and it was valid and subsisting at the time of the loss. 

It is objected that the action was not brought within six months 
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after the loss occurred as provided in the conditions of the policy. 
It is unnecessary to determine whether or not such a condition will 
bar an action after the time limited, as the proof clearly shows a 
waiver of the condition. Justice appears to have been done, and 
there is no error in the record. 


The judgment must therefore be affirmed. 





Report of Decisions. 


SUPREME COURT OF PENNSYLVANIA. 


Evror from Lancaster County. 


SCHOENEMAN. 
vs, 


WESTERN ETC. INS. CO.* 


An insurance company may waive the payment of the premium at the time it 
is due, and if it is afterwards paid after a loss occurs, and is retained and 
appropriated by the company and the policy delivered, it will be a waiver 
of the terms of the policy, and the company cannot retain the premium 
and refuse to pay the loss, 


Dawes & Foss, N. Z. Snett, and Lams, Ricxerrs & Witson, /or 
Plaintiff. 
Cuartes O. Wuepon, for Defendant. 


MaxweE tt, J. 

On the eighteenth of March, 1882, the plaintiff, at Crete, made 
application to the agent of the defendant for a policy of insurance 
upon five head of live stock, including one stallion. On the twenty 
first of that month a policy was issued and delivered to the agent of 
the company at Crete, to be delivered to the plaintiff upon payment 
of the premium. The premium was $19, viz., $10 on the stallion, 
and $9 on the other stock. On the receipt of the policy the agent 
notified the plaintiff, who, being unable to pay the premium at the 
time, the agent agreed to extend the time of payment till May 15th 
following. The policy contained the following provision: “The 
annual premium and policy fee must be paid to the agent of the 


* Filed August 6, 1884. From NV. W. Reporter. 
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company, or direct to the company, within fifteen days after the 
date of the policy; if not so paid, the company will take back 
and cancel the policy.” On the tenth of May, 1882, the stallion 
died. The plaintiff thereupon went to the agent at Crete, paid 
the premium, and obtained the policy. There is a dispute in the 
testimony as to whether or not he informed the agent of the loss 
before receiving the policy, he swearing that he did, but other evi- 
dence tends to show that he did not. The full amount of pre- 
mium, however, was paid to the company and retained by it, proof 
of loss made, and this action is brought to recover the amount for 
which the horse was insured. 

On the trial of the cause the jury found for the defendant, and 
judgment was rendered dismissing the action. The attorneys for 
the plaintiff asked the court to give the following instructions : 
“ Although by the terms of the policy the defendant reserved the 
right to take back and cancel the policy if the premium was not 
paid within fifteen days from its date, this was a privilege that the 
defendants could waive, and if the jury find from the evidence that 
the defendant through its agent accepted the premium, and deliv- 
ered the policy to the plaintiff with full knowledge of the loss of the 
property insured, after the expiration of the fifteen days, and you 
further find that the defendants have continued to hold the pre- 
mium without offer to return the same—that would be a waiver of 
the defendant’s right to cancel under the terms of the policy, and 
you will find for the plaintiff.” This was refused, to which the 
plaintiff excepted. 

That an insurance company may waive any provision in a policy 
intended for its benefit was well established to require the cita- 
tion of authorities. In other words, where there has been a breach 
in the conditions of the policy, the company may, if it see fit, take 
advantage of such breach and cancel the policy. It need not do so, 
however, but may waive the forfeiture, and this may be done by 
acts as wellas words. But the company, as well as the insured, 
should act in good faith. If there has been a failure to pay the 
premium promptly at the day, the company certainly may waive 
this condition, and if they afterwards receive and retain it, and 
deliver the policy, there would seem to be no good reason why they 
should not be bound by it. The consideration for the insurance is 
the premium, and if this is paid and appropriated by the company, 
the time of its payment would not seem to be material. In this 
case the policy is dated March 21, 1882, and runs from that date. 
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The company received the premium for thai policy, and have appro- 
priated the same to their own use. If the policy was obtained by 
fraud, they should have tendered back the premium and asked for 
the cancellation of the policy. But this they have not done. The 
instruction asked, therefore, should have been given. Viele vs. Ins. 
Co. 26 Iowa, 10; Baldwin vs. Chouteau Ins. Co., 56 Mo., 151; Joliffe 
vs. Ins. Co. 39 Wis., 111; Ins. Co. vs. Schollenberger, 44 Pa., St., 
259 ; Ins. Co. vs. Bowen, 40 Mich., 147; Bowman vs. Ins. Co., 59 
N. Y., 521}; Ins. Co. vs. Ins. Co., 20 Barb., 468 ; Wcod vs. Ins. Co., 
32 N. Y., 619 ; Hodsdon vs. Ins. Co. 97 Mass., 144 ; Boehen vs. Ins. 
Co. 35 N. Y., 131; Sheldon vs. Ins. Co., 26 N. Y., 460; Young vs. 
Ins. Co., 45 Iowa, 377; Smith vs. Ins. Co., 13 N. W. Reporter, 355 ; 
Ins. Co. vs. McLanathan, 11 Kan., 533; Mershon vs. Ins. Co. 34 
Iowa, 87; Keim vs. Ins. Co. 42 Mo., 38. 


There are other errors to which it is unnecessary to refer. 


The judgment is reversed, and the cause remanded for further 
proceedings. 





Currier vs. Continental Life Ins. Co. 


SUPREME COURT OF VERMONT. 


May Term, 1884. 


JOHN CURRIER 
Us. 


CONTINENTAL LIFE INS. CO. 


Where no facts are shown in regard to the wife, the presumption is that the 
husband has an interest of a pecuniary character in her life which is in- 
surable, and an objection of the company thereto will not prevail. 


It is immaterial whether a receipt for premiums was given voluntarily or un- 
der compulsion of court, if the receipt was actually given, and therefore 
immaterial whether the record of proceedings compelling such receipt was 
properly authenticated or not as a matter of evidence. 


A policy indorsed ‘‘ with profits,” is of itself sufficient evidence that the in- 
sured was entitled to profits and the admission of other evidence on the 
same point even if improper, is harmless. 


The company is entitled to deduct unpaid premium notes from the amount 
due on the policy. 


DEFENDANT'S EXCEPTIONS. 


This was an action of special assumpsit to recover upon a contract 
of life insurance, issued by the defendant upon the life of Sarah M. 
Currier for the benefit of the plaintiff, and dated November 14, 1865. 

The declaration and said contract are referred to and made a part 
hereof. 

Plea, the general issue, tender and offset. Trial by jury. 

The court took the case from the jury and pro forma ordered a 
verdict for the plaintiff. 

The execution of the policy and the death of said Sarah M. Currier 
on the 15th day of February, 1882, and that proofs of the death of 
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said Sarah M. Currier were seasonably furnished to the defendant, 
were conceded by the defendant. 

It was also conceded by the defendant that the first four premiums 
of $572.70 each, payable by the terms of the policy on the 14th day 
of November, in the years 1865, 1866, 1867 and 1868, were season- 
ably paid by the said John Currier by his notes of those dates, each 
for the sum of $286.35, payable to said defendant or order, and by 
his paying the balance of said several premiums in cash. To show 
the payment of fifth premium, payable November 14, 1869, the plaint- 
iff offered in evidence a document purporting to be a copy of record 
of the supreme judicial court in and for the county of Grafton, in the 
State of New Hampshire, in a suit in equity in favor of said plaintiff 
against said defendant, brought in 1871, in which said Currier 
claimed that he had paid the fifth annual premium on said policy by 
delivering the amount thereof in compliance with the written direc- 
tion of an agent of the defendant to an expressman to be sent by 
express, and that the defendant. denied said premium had been re- 
ceived and refused to treat said policy as in force—and in which 
suit the defendant denied the claims of the plaintiff, and showed that 
said premium had been embezzled by said expressman, who it 
claimed was the agent of the plaintiff. But the court adjudged in 
said suit that the policy was in force and that said de‘endant should 
treat said policy as paid up in full, and give the plaintiff all such 
rights and privileges as by the rules and regulations are given to 
holders of paid-up policies, which said record purported to be certi- 
fied by Charles B. Griswold as clerk of the supreme court of the 
State of New Hampshire for the county of Grafton, with the certifi- 
cate of Isaac W. Hammond, deputy secretary of State, attached, 
that said record was attested in due form. To the admission of said 
record and said certificates the defendant objected upon the ground 
that ssid record was not certified in accordance with the provisions 
of the Revised Statutes of the United States relating to the proof of 
judgments and legal proceedings of other States, but the court ad- 
mitted said record and certificates subject to all legal objections, to 
which ruling the defendant excepted. Said record and certificates 
are referred to and made a part hereof so far as they are relevant. 
The plaintiff offered testimony tending to show that at the time he 
took out the policy in question it was stated to him by Mr. Hinkley, 
the agent of the defendant, that if the plaintiff took out said policy, 
he would be allowed in the settlement of the fifth annual premium 
and thereafter, dividends which would be applied to cancel the notes 
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he might give in part payment of premiums, and that he would re- 
ceive as many dividends as he paid premiums. The admission of 
this testimony was objected to by the defendant, as not being admis- 
sible to add to or vary the contract as expressed in the policy and 
the premium notes, and that said agent was a special agent of the 
defendant with power only to solicit applications for jnsur.nce, and 
without power or authority to make representations respecting divi- 
dends that were binding upon the defendant, also that the plaintiff 
had not alleged any right or claim to dividends or profits in his 
declaration, and that if he had any such right it was enforceable only 
in a court of equity ; but the court overruled the objections and 
admitted the testimony, subject to all legal objections; to which the 
defendant excepted. 

It appeared in evidence that after the payment of the second pre- 
mium on said policy and when the plaintiff was an agent of the de- 
fendan' company at Salem, New Hampshire, the plaintiff wrote Mr. 
Rice, the president of the defendant company, upon the question of 
dividends. 

The plaintiff offered in evidence the letters in reply to his letter to 
Mr. Rice, written by said Rice and Mr. Morley, then general agent 
of the company, and dated November 21, 1866. The defendant ob- 
jected to the introduction of said letters on the ground that they were 
not admissible without proof of the letter or letters to which they 
were replies, and not admissible to vary the terms of the policy or 
the notes. But the court overruled the objections and admitted 
the letters subject to all legal objections, to which the defendant ex- 
cepted. 

Said letters and the testimony relating thereto are referred to and 
made a part hereof. 

The plaintiff offered in evidence two statements, on which were 
the dates November 18, 1864, and August 29, 1866, respectively, and 
a pamphlet dated in 1868, so far as they related to the subject of div- 
idends or profits ; which statements and pamphlet were received by 
the plaintiff through the agents of the defendant, after the policy 
was issued. The admission of these statements and pamphlet was 
objected to by the defendant, as not being admissible to add to, or 
vary, the terms of the policy or the notes. But the court overruled 
the objection and admitted the documents subject to all legal objec- 
tions, to which the defendant excepted. 

Said statements and pamphlet are referred to, and made a part 
hereof so far as they may be material under the exceptions. 
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The plaintlff offered in evidence eight circulars, numbered 1, 3, 4, 
8, 9 and 10, which had been sent to him by the defendant’s agent, to 
the admission of which the defendant objected. But the court ad- 
mitted them subject to all legal objections, to which ruling the de- 
fendant excepted. 

Said circulars are referred to, and made a part hereof, so far as 
material. 

The defendant offered in evidence two letters from the secretary of 
the defendant company, dated November 7, 1867, and November 30, 
1869, which letters were replies to certain letters of the plaintiff to 
said secretary respecting dividends, to the admission of which the 
defendant objected, but the court admitted the letters in evidence, 
subject to all legal objections, to which the defendant objected. 

It appeared that the plaintiff in 1866 and thereafter for some time 
was agent for said defendant company, and solicited insurance for it. 

It appeared from the testimony of Mr. Hinkley, a witness intro- 
duced by the plaintiff, and the agent who took the application for 
the plaintiff's policy, that said agent Hinkley was appointed by one 
Loomis, the general agent of the defendant, and that when said ap- 
plication was taken, and before said policy was issued, he, said Hink- 
ley, represented to that plaintiff that the defendant expected to make 
fifty per cent dividends on the table rates, but that there was no 
guaranty or absolute promise that any dividends would be paid. 
The defendant seasonably objected to the testimony of said Hinkley, 
on the ground that it tended to add to or vary the terms of the 
written contracts between the parties. But it was admitted subject 
to all legal objections, and to its admission the defendant excepted. 

It appeared from the testimony of Mr. Morley, the actuary of the 
defendant, a witness on the part of the defendant, that the defend- 
ant company was chartered in 1862, and commenced business in 
1864. That it was chartered and did business as a stock company, 
and had a capital stock, and that under its charter it had the privi- 
lege of issuing, and had issued, policies with and without the right 
to participation in the profits of the company. And that said com- 
pany never authorized its agents to promise dividends or make any 
representation in regard to dividends ; that said company never de- 
termined on what basis to divide the profits until 1868. It also ap- 
peared in evidence that on the settlement of the fifth annual 
premium of the plaintiff's policy in 1869, the defendants allowed a 
dividend of $87.50, and that the defendant paid the ‘nterest on said 
notes given in part payment of premiums to November 14, 1870, and 
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that since that date the principals and interest upon said notes had 
never been paid. 

It also appeared in evidence that by the rules and regulations of 
said company no dividends or profits had been declared by the di- 
rectors of said company, payable or applicable on policies when the 
holders thereof had not paid their notes or the interest on their 
notes which had been given in part payment of premiums, and no 
dividends or profits had been declared which were payable or appli- 
cable on the plaintiff's policy since 1869. 

It appeared from the testimony of Mr. Morley that the statements 
of dividends on policies were sent out by the renewal clerk in the 
office of the defendant, and that the statements sent the plaintiff as 

‘to dividends on his policy after 1869, were sent by said clerk to the 
agent of the company in Portsmouth in 1865, and were sent by mis- 
take, as the plaintiff’s policy was not entitled to any div anon by any 
vote of the directors after 1869. 

It appeared from the testimony of Mr. Hinkley, a witness for the 
plaintiff, that he had a policy in the defendant company for $5,000 
on his life on the annual life rate, so called. That he was about a 
year older than Sarah M. Currier. That he had made a computa- 
tion of the amount due on the plaintiff’s policy ; that in said com- 
putation he had allowed dividends in accordance with the statement 
of dividends received by the plaintiff, so long as they were received; 
and after that he had allowed dividends in the same proportion 
that he had received them on his policy, and that he had prepared 
a statement in which he had figured the amount of the notes given 
by the plaintiff to the defendant, and applied the dividend toward 
the payment of the notes. The plaintiff offered said statement in 
evidence, the admission of which and all the testimony of said Hink- 
ley in relation to said statement and computation and dividend, 
was objected to by the defendant, but received, subject to all legal 
objections, to which ruling the defendant excepted. 

Said statement and computation and testimony are referred to and 
made a part hereof. 

The defendant offered in evidence said four premium notes, which 
are referred to and made a part hereof. 

After the testimony was closed the defendant asked the court to 
rule that the plaintiff could not recover, for the reason that the 
plaintiff had not alleged or proved an insurable interest in thelif 
of Sarah M. Currier, but the court refused to so rule, to which ruling 
the defendant excepted. 
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The court directed a verdict, pro forma, that the plaintiff recover 
of the defendant the amount of said policy less the amount of said 
notes and interest, after allowing the dividends toward the payment 
of the notes in accordance with the statement and computation by 
Mr. Hinkley, to which the defendant excepted. 

All the testimony introduced on the trial is referred to and made 
a part hereof so far as the same is relevant to the exceptions herein 
reserved. 

Exceptions allowed subject to amendment, execution stayed and 
cause passed to the supreme court. 


Timotuy P. Reprieip, Presiding Judge. 
AMENDMENT TO EXCEPTIONS. 


The court informed the counsel for the defendant that the jury 
would be instructed if they found the defendant’s agent, P. H. Hink- 
ley, made the representations as to dividends to the plaintiff which 
the said P. H. Hinkley had testified to, and that the defendant issued 
the circulars dated November 18th, 1864, and August 29th, 1866, 
and the pamplet in 1868, as representations as what policy-holders 
would receive by way of dividends to be applied on their notes ; 
and also sent the plaintiff the letter dated November 21st, 1866, and 
the letter dated November 30th, 1869, that the plaintiff would be 
entitled to recover the sum of five thousand dollars, the face of the 
policy less the sum due to the defendant on the plaintiff's four 
notes ; that in determining the amount due upon said four notes the 
plaintiff was entitled to have applied in payment of said four no‘ez 
just as such dividends as the defendant company had paid to other 
policy-holders during the time the policy was in existence according 
to the annual life rate ; that the only evidence of what dividends 
the plaintiff was entitled to have applied upon said four notes was 
the notices numbered 1, 3, 4, 8, 9 and 10, and the testimony «f P. 
H. Hinkley which agreed so far as said notices showed any divi- 
dends, and that the defendant could go to the jury upon all these 
questions of fact if it desired. The defendant’s counsel stated to the 
court that the defendant did not dispute but that said Hinkley made 
the representations testified to by him, or that said notices, circulers 
and pamphlet were issued by the defendant, or that said letter 
dated November 21st, 1866, and the letter dated November 30th, 
1869, were sent the plaintiff by the defendant, but that the de- 
fendant claimed the notices were sent by mistake and that there 
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never was in fact any dividends declared by the directors of the de- 
fendant company upon the policy in question, and that the plaintiff 
was not entitled to any dividends upon said policy, and claimed the 
right to go to the jury upon these questions. No question was 
made but that the statement and computation made by P. H. Hink- 
ley was correct provided the plaintiff was entitled to dividends ac- 
cording to the annual life rate. 

The foregoing amendment was allowed against the defendant’s 
objection, and allowed to be inserted in the last page of the bill of 
exceptions between the words “the defendants excepted,” and the 
words “the court ordered a verdict.” 

Timotsy P. Reprieip, Presiding Judge. 


S. C. Saurtierr, for Plaintiff. 
I. This is an action on an insurance policy, in two counts :— 


The first count is set forth in common form, alleging performance 
on the part of the plaintiff—that none of its provisions had been 
violated, and that the defendant refused to pay, ete. 

The second count alleges the making and delivery of the contract; 
that a dispute arose between the plaintiff and defendant ; and that a 
suit in equity was brought by the plaintiff against the defendant, 
and in said suit the validity of the policy was established, etc. 

The defendant pleads the general issue, tender and offset. 

In support of the first count the plaintiff offers the original policy 
in evidence, and not only testifies to paying the five annual pre- 
miums, but produces the receipts of the company for the four last 
premiums, the first having been paid at the time the policy was de- 
livered. 

To show just what was due the plaintiff, evidence was offered to 
show that the plaintiff made his payments for premiums, one half in 
cash and one half in notes; that is, four notes were given ; that 
these notes were outstanding against the policy ; also that the com- 
pany had agreed that the premitms due on this policy should be 
applied in payment of these notes, and what these premiums were. 

The plaintiff had made out his case when he introduced his policy 
and approved the payment of the premium, and might have rested 
his case and let the defendant prove how much ought to be de- 
ducted. The plaintiff offered no parol evidence tending to contra- 
dict, change or alter the policy or notes ; the evidence offered by 
him only tended to show payment of the notes, or what money 
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there was in the defendant’s hands which the law would apply in 
payment of the notes. This is always admissible. There is no such 
question in the case as varying the writings or attempting to by 
parol evidence. Brooks vs. Phoenix Life Ins. Co., U. §. Court, 8 Re- 
porter, 774. 

The defendant claims that the plaintiff did not show an insurable 
interest. The plaintiff proved the contract. If there is any reason 
why the contract is void, the defendant must show it. The court 
will not presume a contract void. There is nothing in the pleadings 
or evidence which raises any such question. The burden of proof is 
on the defendant to show a reason why it should not perform its 
contract. 

As the earnings of the wife belong to the husband, he has an in- 
surable interest in her life ; certainly as much as in the life of a 
minor child. 

Although there is nothing said in the policy about profits, yet it 
was agreed that the policy should share in the profits ; it was issued 
with that understanding ; the plaintiff has paid upon that basis ; has 
had repeated assurances in writing to that effect and upon which he 
took the policy, and the policy bears upon its face the words “in 
five annual payments with profits.” 


II. The plaintiff having proved the first count in his declaration, 
is entitled to judgment. 

But the record offered in support of the second count in the dec- 
laration is sufficient ; no objection is made except to its authentica- 
tion; its effect must be the same here as in the State where it 
surrendered. ‘The paper offered is a certified copy from the clerk 
of the court, and in addition to this, it is under the seal of the State 
of New Hampshire. It would be much easier to counterfeit the 
presiding judge’s name than the signature of the secretary of 
State and the seal of the State. But this question has been settled 
in this State. Starkweather vs. Loomis, 2 Vt., 573; Blodgett vs. 
Jordan, 6 Vt., 580. 


ITI, If this record is admissible, it puts an end to the claims of 
the defendant, for it establishes the validity of the contract between 
the parties. It was brought for that purpose, and the defendant is 
concluded by the record. 

Further, the decree establishes the right of the plaintiff to the 
dividends—one being allowed by the court, and the defendant was 
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ordered to treat this policy in all respects like other policies paid 
up in full. 

When the plaintiff showed that the defendant had paid other 
policy-holders a dividend, under this decree the defendant cannot 
refuse to allow the same to the plaintiff. 


Cuares W. Porter, for Defendant. 


I. The record of the judgment of the Supreme Judicial Court of 
New Hampshire was not properly authenticated. Revised Statutes 
of the U. S., Sec. 905; 103 Mass., 283; 1 Iowa, 1; 7 Cal., 247; 
4 Wis., 45. In the absence of any legislative action in this State, 
the act of Congress furnishes the rule for the authentication of such 
records. 23 Vt., 447. 

b. There was no certificate of the presiding judge; therefore 
the exemplification is not competent evidence. Wharton on Ev. 
Vol. I. Sec. 101 ; Greenleaf on Ev., Vol. I. Sec. 506. 


c. When a court has ceased to exist and its records have been 
transferred to another court, then the presiding judge and the 
clerk of the latter court must certify. Wharton on Ev., Vol. I. See. 
102; Greenl. on Ev., Vol. I. Sec. 506; 5 Met., 486; 26 Mo., 570; 
36 Iowa, 116 ; 6 Monroe, 52. 


II, The policy did not promise any dividends of profits, and no 
right or claim to them was alleged in the declaration. 

a. The testimony of Mr. Hinkley was not admissible to vary the 
terms of the policy or the notes. Bliss on Life Ins., Sec. 375 ; 
Lamott vs. Ins. Co.,17 N. Y., 199; 40N. J. L., 568; Ins. Co. vs. 
Mowry, 96 U.S., 545. The notes evidenced a loan by the company 
to the plaintiff of so much of the premium as the notes represented, 
and testimony that profits would be applied in payment of the notes 
was not admissible to vary the terms of the contract. 

b. The plaintitf cannot recover profits, as the declaration is silent 
on that subject. 

ec. If the policy does not contain all the terms of the contract, 
the plaintiff could have equitable relief by bringing a bill to reform 
the policy ; or if he had brought an equitable suit for an accounting 
for profits, parol evidence would probably have been admissible. 
Adams vs. Smilie, 50 Vt., 7. 


ITI, The prospectus was not almissible to vary the terms of 
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the policy. Ruse vs. Ins. Co., 23 N. Y., 516; Higginson vs. Dall, 13 
Mass., 96. 


IV. The husband has no insurable interest in the life of the 
wife. Bliss on Life Insurance, p. 16. 


V. It was error to admit the computation of Mr. Hinkley, the 
agent of the company. His testimony shows that his computation 
was based upon a $2,000 policy on the annual life rate, and upon a 
life a year older than Mrs. Currier. It was impossible for him to 
tell how and by what proportion he reached his results, and he 
admitted that his calculations were not mathematically correct. 


VI. It was error in directing the verdict to order the dividends 
applied toward the payment of the notes in accordance with Hink- 
ley’s statement. 

1. There was no promise in the policy to pay dividends, or allow 
profits. The defendant company was a stock company and not a 
mutual company, and no profits nor dividends could be claimed 
by the policy-holders, except by virtue and by reason of his having 
taken out a participating instead of a non-participating policy. 

2. There was no testimony showing that definite profits or divi- 
dends were promised by Hinkley at the the time the policy was 
issued. Mr. Hinkley does not testify that he definitely promised 
profits or dividends. He had no authority to promise dividerds. 


3. After the time the policy was issued, no dividends nor profits 
can be claimed on the ground of an estoppel. 

The representations contained in Morley’s letter of Nov. 21, 1866, 
create no estoppel. The letter to which this letter was a reply 
was written by Mr. Currier, requesting information as agent of 
the defendant company, and not for information to act upon as 
a policy-holder. 

To have representations binding as an estoppel, it must be 
known or expected that they would be acted upon, and that the 
person to whom they are made might change his conduct or alter 
his condition. Ins. Co. vs. Mowry, 96 U. S., 547; Durant vs. Pratt, 
55 Vt., 272; and conduct must be changed or conditions altered 
in reliance upon such representations. 

There is no proof that Mr. Currier acted upon these representa- 
tions. 

It cannot be claimed that any representations in the pamphlets 
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which were received by Mr. Currier after the policy was issued, 
created any estoppel. 

Under the practice of the company the non-payment of interest 
on the notes after 1869 absolves the company from any allowance of 
dividends or profits. 

Under the representations in the pamphlet of 1868, the interest 
on the notes must be paid in advance. It was so expected by the 
company, and under its practice it did not pay dividends on poli- 
cies where the policy-holder had not paid interest on his notes. 

By failure to pay interest the right to share in future dividends 
was lost. 


PII. Mr. Hinkley’s computation is based upon the percentage 
plan, and is incorrect in the calculation of dividends after 1874, 
when the company adopted the contribution plan. 


Opinion by Tart, J. 

I. After the testimony was closed, the defendant moved that a 
verdict be directed in its favor on the ground that the plaintiff had 
not proved an insurable interest in the life of his deceased wife, the 
said Sarah M. Currier. The motion was denied. The defendant in- 
sists that the plaintiff had no insurable interest in the life of his wife, 
and that therefore the contract was against public policy and void. 
This objection would have come with more grace from the defend- 
ant, at the time it was asked to enter into the contract and before the 
receipt of nearly three thousand dollars of the plaintiff's money. As 
Parker, C. J., said in the leading case of Lord vs. Dall, 12 Mass., 115, 
where a like objection was made, “Nor can it be easily discerned 
why the underwriters should make this a question after a loss has 
taken place, when it does not appear that any doubts existed when 
the contract was made, although the same subject was then in their 
contemplation.” 

Admitting that the rule, as to the interest necessary to support a 
contraet of life insurance, is, that the interest must be a pecuniary 
one, we think that where no facts are shown in relation to the wife 
the presumption is that the husband has an insurable pecuniary in- 
terest in her life, he is entitled to her services; there are many cases 
where she is the real support of her husband and family, or as is 
sometimes said, she is the “ man of the house.” In all ordinary cases 
the husband has in fact a deep interest in the continued life of the 
wife. Cases may exist where the husband has no interest whatever 
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in his wife’s life, she may be a burden, a hopeless maniac, or invalid, 
and such facts may require the application of a different rule; there 
are none such in this case and we only hold that the presumption is 
that the wife is a help-meet and the husband has an interest in her 
living, of a pecuniary nature. 


IT, The defendant was entitled to five premiums on the policy in 
question; the payment of four was conceded. The company’s re- 
ceipt for the fifth, was in evidence (see p. 6 of the exceptions) the 
payment as per the receipt was conceded. It was immaterial then 
whether the record of the proceedings in New Hampshire was prop- 
erly authenticated or not. If the receipt was actually given, what 
difference does it make, whether it was given voluntarily or as the 
result of a controversy? There is no question of duress in the case 
and we think the payment was shown by the receipt and do not pass 
upon the question as to the record. That the company was com- 
pelled to give the receipt by decree of court, does not change its 
force or effect. 


ITI, The policy was issued, indorsed with the words “ with 
profits ” and by force of the indorsemeut the plaintiff was entitled to 
profits. Such being his right by the contract, the admission of 
parol testimony, with the prospectus and circulars, to show such 
right, if error, was harmless. The planitiff was entitled to profits 
by ‘ie terms of his contract, without further testimony. 


TV. The defendant had the right to deduct from the amount of 
the policy the sum due from plaintiff upon the notes given by him 
in part payment of the premiums. The only evidence of profit was 
that of the witness Hinkley, and as no question was made by de- 
fendant but that it was correct, if the plaintiff was entitled to profits, 
we perceive no error in the ruling of the court directing a verdict for 
the face of the policy with profits according to the Hinkley state- 
ment, deducting the amount of the plaintiff’s notes, and its judgment 
is affirmed. 





People vs. Hooghkerk. 


COURT OF APPEALS OF NEW YORK. 


PEOPLE 
Us. 


WILLIAM A. HOOGHKERK. 


The right of an individual before indictment to challenge the panel of a grand 
jury because defectively constituted, does not exist. 

The statutory rule requiring that the evidence of an accomplice toa crime 
must be supported by independent evidence of the defendant’s connection 
with the crime does not require that the whole case must be proved out- 
side of the evidence of an accomplice. 

Where independent evidence tended to show that an insured owner had sub- 
stituted cheap for valuable horses in his stable and had attempted to bribe 
a by-stander to keep still shortly before the fire, there was sufficient inde- 
pendent evidence to allow of conviction for arson on the testimony ot 
accomplices. 

Questions to a witness as to his connection with other fires were admissible as 
affecting his credibility. 


ANnpREws, J. 


The indictment against the defendant Hooghkerk was found at 
the court of sessions of Albany County at the September term, 
1883, by a grand jury selected in pursuance of chapter 532 of the 
Laws of 1851. Before the jury was sworn or impaneled the 
defendant who prior to the commencement of the term had been 
committed to answer to any indictment that might be found 
against him thereat, filed in open court a written protest or objec- 
tion uuder oath, against the swearing, organization or recognition 
by the court of the persons summoned as grand jurors, or of any 
of them asa grand jury, on the ground that they were, not drawn 
or summoned as required by law. The same facts in support of 
the objection were presented as in the Petrea case (92 N. Y., 128). 
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The question is the same as was considered and determined in 
that case, except as it is affected by the consideration that in 
this case, the objection was raised before indictment and before 
the grand jury had been organized. 

In the Petrea case it was held that upon the facts proved and 
offered to be proved, the act of 1881, was unconstitutional in so far 
as it provided for the selection of grand jurors for Albany County, 
for the reason that it was a local bill for the selection of grand 
jurors, and as such, within the prohibition of Art. 3. Sec. 18, of 
the State constitution, which prohibits the passage of a local bill for 
“selecting, drawing, summoning. or impaneling grand or petit 
jurors.” But the court further decided that a defendant might 
nevertheless be lawfully put upon his trial upon an indictment 
found by a grand jury selected under the act ; that no constitu- 
tional right of the defendant was thereby invaded ; that the right 
of the defendant to raise the objection was a matter of procedure, 
subject to the control of the legislature, and that the objection 
was not one, which by the new procedure in criminal cases, could be 
taken by a defendant after indictment. 

The only question now open on this appeal, upon this branch of 
the case, is whether, under the code of criminal procedure, a 
defendant held to answer a criminal charge, may on the return of 
the grand jury list, and before indictment, take the objection which 
under the decision in the Petrea case he would be precluded from 
taking after indictment. If the code permits this discrimination 
the objection must prevail, otherwise the case is governed by our 
former decision. By Sec. 238, a challenge to the panel or array of 
grand jurors is prohibited, but the section authorizes the court in 
its discretion to discharge the panel for causes specified, and 
among others “that the requisite number of ballots was not drawn 
from the grand jury box of the county.” Sec. 239 authorizes a 
challenge to be interposed to an individual grand juror for certain 
specified causes. Taking the two sections together, it seems to be 
quite evident that Sec. 238 was intended to confer upon the court a 
discretionary power to discharge the panel, to be exercised upon its 
own volition, and in view of all the circumstances, while Sec. 239 was 
intended to secure to an accused person the right to purge the 
panel of one or more particular grand jurors who mizht be objec- 
tionable, for trial, or other specified cause. 

The power conferred by section 238 is in the general interest of 
public justice ; that conferred by section 239 is in the particular and 
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special interest of the person accused. The objection interposed to 
the panel in this case in behalf of the defendant was in the nature 
of a challenge to the array, and the right of a defendant to challenge 
the body of the grand jury because irregularly or defectively con- 
stituted no longer exists and we find no provision of law permitting 
a defendant to raise any objection to the grand jury, except an 
objection to individual jurors under Sec. 239. We think the objec- 
tion of the defendant to the grand jury was properly overruled. It 
may not be out of place, however, to express the opinion that the 
court, except for the fact that the grand jury which found the 
indictment in this case although selected and organized after the 
decision in the Petrea case, was selected before the board of super- 
visors had an opportunity to prepare a grand jury list in conformity 
with the general law, might very properly on its own motion have 
discharged the panel. 

It is very unseemly that grand jurors should continue to be 
selected under the act of 1881, after that law has been declared 
unconstitutional, and the omission of the board of supervisors to 
perform the plain duty of preparmg a proper grand jury list, 
ought not to be longer intolerated. 

The other questions arise upon exceptions taken on the trial. 
The principal one is an exception on behalf of the prisoner to the 
refusal of the court to charge that there was no evidence tending to 
corroborate the testimony of the witnesses Jones and Nugent, who 
concededly, by their own confession were accomplices of the defend- 
ant in the commission of the crime charged in the indictment. The 
general facts relating to the alleged crime, as testified to by the 
accomplices, are, that on avd prior to January 2, 1883, Jones was 
lessee of a stable in the city of Albany, and had procured an insur- 
ance of $500 on horses and property therein, which at the sugges- 
tion of Hooghkerk he increased to $1,000, with the understanding 
that Nugent was to fire the barn, for which he was to receive $100, 
and that the insurance money should be divided between Jones and 
Hooghkerk. It was a part of the arrangement that Hooghkerk 
should buy some cheap horses to be put inthe stable in place of 
other more valuable horses, to be removed before the fire. The fire 
occurred on Tuesday, January 2, 1883, about 12:50 in the morning, 
On Monday or Sunday evening before the fire, Hooghkerk, as 
Nugent testifies, brought two cheap horses to a point near the 
stable, and then exchanged them for two other horses belonging to 
Hooghkerk, which Nugent and one Strevell, by the direction of 
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Jones, had taken from the stable, and the horses received from 
Hooghkerk were taken back to the stable and were burned in the 
fire. One or two other cheap horses, were as the accomplices 
testify, also purchased by Hooghkerk shortly before the fire and 
placed in the stable. It is not claimed that Hooghkerk either set 
the fire or was present when it was set. The evidence is that it was 
set by Nugent, who admitted the fact. The evidence contained in 
record goes into great detail but it is unnecessary for the present 
purpose to refer more particularly to the evidence of the accom- 
plices. It is sufficient to state that if their testimony is true, there 
can be no question of the guilt of the defendant. On the other 
hand, if their testimony is excluded from the case, it is not probable 
that he could have been convicted, although circumstances would 
remain calculated to excite grave suspicion. Chistopher Ferns testi- 
fied that he sold a horse to Hooghkerk in December before the fire 
for $15, and delivered it within a few days, and Hooghkerk testified 
that it was deiivered New Years night. John Engert testified to 
the sale of a horse to Hooghkerk two or three days before New 
Years, for $15 and to its delivery either Sunday or Monday night 
before the fire. George Brown testified to a like sale a few days 
before New Years, for $10, and that the horse was delivered to 
Hooghkerk on Sunday or Monday night before the fire. John 
Feigenbaum testified that the defendant Hooghkerk about the 1st 
of January, 1883, in the evening brought to his place, about a mile 
and a half from Albany, two bay horses with collars and blankets, and 
left them with him a few days and then took them away. John 
Strevell testified that he worked for Jones at the time of the fire ; 
that on Monday evening, the night of the fire, he went to the stable 
and found Jones and Hooghkerk there ; that Jones brought out two 
bay horses and asked him to go and help Nugent exchange them ; 
that they went with them to Washington Street (about a block dis- 
tant from the stable), and met Hooghkerk there in a carriage with 
two other horses which were exchanged for the bay horses, which 
Hooghkerk took away, and that the witness and Nugent took the two 
horses received from him to the stable ; that he asked Jones what 
he was doing ; that Jones said, “If I (Strevell) would keep still he 
would give me $50,” and further, “TI did not want his $50, or know 
anything about his business, and I went home.” 

Nugent testified that when he saw Strevell coming, Jones was 
throwing the straw around the barn floor; that he told Jones that 
Strevell was coming, and “ Jones catched the lamp and blew it out ;” 
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that Jones said to Strevell, “You keep still and I will give you $50 
and a suit of clothes ;” that Strevell said ‘he didn’t want no $50, 
and didn’t want to know nothing of his business.” 

It further appeared that the property in the barn was insured for 
$1,000. The policy was put in evidence and it was proved that the 
insurance company paid the loss. Hooghkerk testified that the 
policy at one time was in his possession, but that it was given him 
after the the fire to secure a loan, and that Jones on some pretense, 
obtained it from him, and that he received no part of the insurance 
money. 

The statute (Code Crim. Pro., Sec. 399) declares that “ a convic- 
tion cannot be had upon the testimony of an accomplice unless he is 
corroborated by such other evidence as leads to connect the defend- 
ant with the commission of the crime ; and the corroboration is 
not sufficient if it merely show the commission of the crime or the 
circumstances thereof.” Prior to this statute the rule in this State 
permitted the jury to convict a defendant upon the uncorroborated 
testimony of an accomplice (People vs. Costello, 1 Den., 83), but it 
was the uniform custom of judges to advise the jury that the evi- 
dence of the accomplice should be received with great caution, and 
it rarely happened that a conviction was had upon his unsupported 
evidence. 

The rule now embodied in the statute is substantially the rule 
which before the statute courts were in the habit of stating to the 
jury for their guidance, although, as has been said, it was not en- 
forced as a rule of law. 

It is plain that independent of the statutory rule, corroborative ev- 
idence to have any value must be evidence from an independent 
source of some material fact tending to show not only that the crime 
has been committed, but that the defendant was implicated in it, 
and such is the doctrine of the best-considered cases. But neither 
the doctrine hitherto declared by the courts, nor the rule embodied 
in the statute, requires that the whole case should be proved outside 
of the testimony of the accomplice. Such a rule would render the 
testimony of an accomplice in most cases unnecessary, and would de- 
feat the policy of the law which permits the use of accomplices as 
witnesses in aid of, and in the interest of public justice. We think 
there was <vidence in this case tending to connect the defendant 
with the commission of the crime charged against him, independ- 
ently of the testimony of Jones and Nugent. The evidence of Stre- 
vell as to what took place at the barn in connection with the 
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subsequent fire, leads to an inference of an incendiary burning. 
Indeed, this is the only reasonable inference from the conduct of 
Jones in attempting to bribe Strevell to keep silence, interpreted in 
connection with the mysterious exchange of horses, the fire and the 
insurance. The connection of Hooghkerk with the felony is not di- 
rectly shown by testimony independent of the evidence of the ac- 
complices. But he is shown by Strevell to have been in the 
immediate vicinity of the stable shortly before the fire engaged in 
the exchange of horses under suspicious circumstances. The fact 
that he purchased cheap horses, which were delivered to him on 
Sunday or Monday evening is established by the testimony of inde- 
pendent witnesses, and is indeed admitted by Hooghkerk, and the 
jury may have well discredited his explanation of these transactions. 

The testimony of Teigenbaum that Hooghkerk brought the bay 
horses to his place on the night of the fire, or about that time, con- 
firms Strevell in part of his story, and closely connects Hooghkerk 
with the transactions of the night of the fire. It cannot, we think, 
be doubted that the circumstances proved outside of the testimcny 
of the accomplices, show such a relation between Jones and the de- 
fendant, and such a sequence of events as to justify the inference 
not only that the crime of arson was committed, but that Hoogh- 
kerk was accessory to it. 

The claim that Strevell was himself an accomplice was properly 
left to the jary. The transactions he testifies to may have aroused , 
and probably did arouse his suspicions, but it is quite evident that 
he was not an original party to the scheme for burning the barn, 
and it was for the jury to determine whether when the transactions 
testified to occurred, he had any guilty knowledge of the impending 
crime. 

The declaration of Jones to Nugent in the absence of Hooghkerk, 
to the effect that the latter was engaged “in the business of burn- 
ing barns,” was coupled with the further declaration that he told 
Hooghkerk “ what Jones said.” 

The court replied to the motion to strike out this evidence by say- 
ing, “I will retain it for the present. Your motion is good unless 
it is connected insome way.” There was no subsequent motion made 
by the defendant in respect to this evidence. When the motion 
was made it appeared that the remark of Jones was communicated 
by Nugent to the defendant, and the exception to the disposition of 
the motion at that time was not well taken. 

The questions put to Hooghkerk on his cross-examination, with 
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reference to his connection with other fires and with insurance on 
other property burned, were admissible in the discretion of the 
court as affecting his credibility within the cases. (People vs. Casey, 
72 N. Y., 393 ; People vs. Noelke, 94 id., 137 ; People vs. Irving, 
Mss.) 

There are no other questions requiring notice. We find no error 
in the record and the judgment should therefore be affirmed. 


All concur. 





Report of Deci:ions. 


SUPREME COURT OF ILLINOIS. 


INSURANCE CO. OF NORTH AMERICA 
VS. 
HELLEN N. GARLAND.* ) 


Notg.—The opinion of the majority of the court in this case was published 
in the June number of the Journat, p. 127. 


Dissenting opinion, Crate, J. 


I do not concur with a majority of the court in the decision of this 
case, and I have concluded to give my reasons for dissenting. 

On the 23d day of November, 1876, the Insurance Company of 
North America issued to Maria G. McConnell a policy of insurance 
on her dwelling-house in Winnetka, for $3,000 to be in force from its 
date until February 18, 1880. On the 25th day of September, 1879, 
the building was burned. The only question involved in this record 
is, whether the policy was in force at the time the building was de- 
stroyed. The policy contained a provision that if the property was 
sold to a third party the policy might be assigned to the purchaser, 
with the written consent of the company. The property was sold 
to Hellen L. Garland and the company by C. H. Case, its agent, on 
the 23d of January, 1878, agreed to the assignment in writing, which 
was indorsed on the policy as follows: “The property hereby in- 
sured having been purchased by Hellen L. Garland, the Insurance 
Company of North America consents that the interest of Maria G. 
McConnell in the written policy may be assigned to said purchaser, 





* Opinion filed Janua y 23, 1884. 
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subject, nevertheless, to all the terms and conditions therein men- 
tioned and referred to.” 

The policy contained this provision: “If, during the continuance 
of this insurance, the risk shall be increased by any means whatever, 
with the knowledge of the assured, and the assured shall neglect to 
notify the company thereof, * * * andif the assured shall allow 
the building herein insured to become vacant or unoccupied, and so 
remain, * * * in each and every such case, unless the consent 
of this company be indorsed hereon, this policy shall be null and 
void.” 

It appears from the evidence, that a short time before the assign- 
ment of the policy, the McConnells who had been occupying the 
property, moved out and left the house vacant, and it remained va- 
cant until it was destroyed by fire. On behalf of the company it is 
claimed, that as the property became vacant and unoccupied, and so 
remained until it was destroyed, it is not liable for the loss ; while 
on the other hand it is claimed, that the company was notified on 
the 28d day of January, 1878 (before the policy was assigned), that 
the property was vacant, and that after receiving such notice the 
company assented to the assignment of the policy, and that such as- 
sent was in effect a reinsurance of the house as vacant property, and 
hence the policy was in force at the time the property was de- 
stroyed. Whether the company had notice of the fact that the 
house was vacant when it assented to the assignment of the policy, 
is a question of fact upon which the evidence is not entirely harmo- 
nious. Upon this point John C. Garland in substance testified: 
“T know that the Insurance Company of North America, complain- 
ant in this case, had notice that the house was vacant before it 
burned. After the purchase of this property from McConnell, and 
after the McConnells had moved out of the house, I called at the of- 
fice of Mr. Case, agent of this company, whose name is signed to the 
policy, at No. 120 La Salle Street, to have the insurance transferred 
from Mrs. McConnell to Mrs. Garland, and the clerk at the desk 
said that I would be obliged to bring the policy before the insurance 
could be transferred on their books. I remarked to the clerk that it 
was late in the aiternoon, and I had just got knowledge that the 
house was vacant, and desired to have the transfer made. The 
clerk remarked that they could put it on their book—pyt the trans- 
fer on their books—but it would not be legal without I had the 
policy with Mrs. McConnell’s signature attached, and if the house 
was vacant, I had better attend to that part of the business because . 
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it would not amount to anything if the house was destroyed—they 
would not be liable for any loss. I then went out to find Mr. Mc- 
Connell and found him. Got his wife’s signature to the assignment 
on the back of the policy. It was signed by Mr. McConnell, who 
said he was his wife’s agent. I then took the policy back to Mr. 
Case’s office and they wrote on it their transfer. The policy was 
then taken back in where Mr. Case was sitting, and signed by him, 
and brought and handed to me.” In answer to a further question 
he said, before the indorsement was made by Mr. Case he told the 
clerk that he wanted the transfer put on the books that day because 
the property was vacant, and it had just come to his knowledge 
that the McConnells had moved out of it and moved into the city. 
At the time of this occurrence—three men were at work in the office 
of the company—Case, the agent, Graves, a book-keeper, and Rob- 
inson, a clerk in the office ; but these men have no recollection 
whatever of the transaction. Case says he had no notice that the 
building was vacant. Graves does not remember that Garland ever 
called at the office. Robinson wrote the indorsement on the policy 
which was signed by Case, and he says nothing was said at the time 
about the building being vacant, that he remembers. But this neg- 
ative evidence cannot overcome the clear and concise statement of 
the witness Garland, who seems to be positive in regard to what 
was said and done, and if his evidence is true (and so far as ap- 
pears from anything in the record there is nothing to overcome or 
impeach it), the company at the time it assented to the assignment 
of the policy, had notice that the building was vacant. If, then, the 
company had notice that the building was vacant at the time it con- 
sented to the assignment of the policy, what construction is to be 
placed upon the contract of insurance after the assignment existing 
between the company and the assignee, Hellen L. Garland? 

In Fog vs. Middlesex Mut. Fire Ins. Co., 10 Cush., 337, the effect 
of an assent to an assignment by an insurance company is stated 
by the court in the following language: “ As a policy of insurance 
is not a negotiable instrument, it cannot be legally transferred so as 
to enable the assignee to maintain a suit in his own nime without 
the assent of the other party. But in general at the common law, 
where on? party assigns all his right and interest in the contract, 
and the assignee gives notice to the other party to the contract, and 
he agrees to it, this constitutes a new contract between one of the 
original parties and the assignee of the other, the terms of which are 
regulated and fixed by those of the original contract.” 
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In Wilson vs Hill, 3 Met., 66; a like question arose, and the 
court said: “If the assured has wholly parted with his interest 
before they (the buildings insured) are burnt, aud they are after- 
wards burnt, the underwriter incurs no obligation to pay anybody. 
The contract was to indemnify the assured, and if he has sustained 
no damage the contract is not broken. If, indeed, on a transfer of 
the estate, the vender assigns his policy to the purchaser, and this 
is made known to the insurer, and is assented to by him, it consti- 
tutes a new and original promise to the assignee to indemnify him 
in like manner while he retains an interest in the estate; and the 
exemption of the insurer from further liability to the vendor, and 
the premium paid for insurance fora term not yet expired, are a 
good consideration for such promise, and constitute a new and 
valid contract between the insurer and the assignee.” 

If the doctrine of these cases is sound, which I believe it to be, 
the written assent of the insurance company to the assignment of 
the policy created a new contract of insurance between the com- 
pany and the assignee of the policy Hellen L. Garland. In legal 
effect the contract of insurance was the same as if Mrs. Garland had 
surrendered the old policy, and the company had issued to her, and 
in her name, a new one for the unexpired term the old policy had to run. 

If' I am correct in this view, the only remaining question to be 
determined is, whether an insurance company which issues a policy 
on vacunt property, knowing the fact that the property is vacant, 
can in case of loss, defeat the recovery on the policy on the ground 
that the policy contains a provision that it shall be void in case the 
property becomes vacant during the term for which the property is 
insured. 

A similar question arose on a policy of insurance in Commercial 
Insurance Co. vs. Spankneble, 52 Ill., 60, and in that case it was said : 
“As to the objection that the premises were unvccupied when the 
fire occurred, it is sufficient answer to say that the brewery was in 
the same condition when the fire occurred that it was when the 
policy was issued, and the agent of the company was informed of 
its condition when he issued the policy. The company took the 
premium knowing the condition of the premises, and their condi- 
tion being the same when destroyed by the fire, they should not be 
permitted to escape liability on that ground. The premises were 
no more vacant or unoccupied at the time of the fire than when the 
insurance was effected.” See, also, Williamsburgh City Fire Ins. Co. 
vs. Carry, 83 Ill., 454, where a similar doctrine is announced. 
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In Georgia Home Ins. Co. vs. Kinnett, Admx., 28 Gratt., 88, the 
policy upon which the action was brought contained a clause that it 
should be vitiated if the y;remises became vacant, and the court, 
in deciding the question, held: “Jf at the time the agent of the 
company received the premium of insurance and delivered the pol- 
icy, he had knowledge of the vacation of the property, and did not 
then avoid the policy, but treated it as valid and subsisting, such 
conduct of the agent was a waiver of the condition, and a breach of 
it could not be relied on by the defendant to defeat the plaintiff's 
recovery.” 

In Williams vs. Niagara Fire Ins. Co., 50 Iowa, 561, the policy 
contained a similar condition, and it is there said: “The company, 
with full knowledge that the house was unoccupied, and would be 
for a time, issues the policy and receives the premium, and then, 
after a loss occurs, insists that it is not bound, and the policy never 
had a legal existence, because said house was vacant. Having 
issued the policy, taken the premium, and thereby induced the 
plaintiff to believe she was insured, the defendant 1s estopped from 
alleging or proving the policy never had a legal existence. By 
issuing the policy the defendant waived the conditions as to the 
occupation of the building.” 

In Aurora Fire Ins. Co. vs. Kranich, 36 Mich., 289, it was held 
that a condition similar to the one under consideration had no 
application to a case where buildings insured were vacant at the 
time the policy was issue:':. The Supreme Court of Maine in North 
Berwick County vs. New England Fire & Marine Ins. Co., 52 Me., 
336, hold that a renewal of a policy with knowledge of the existence 
of facts which would authorize the insurer to declare a forfeiture, 
would be regarded a waiver. 

But it is unnecessary to multiply authorities on the question, as 
we regard it well settled by authority that the insurer cannot invoke 
the aid of a proviso like the one in question to defeat a recovery, 
where the policy was issued with knowledge at the time that the 
property was vacant. When the insurance company was notified by 
Garland that the house was vacant, if it did not desire or intend to 
be bound as an insurer of vacant property it had the right, and 
good faith required, that it should refuse to consent to the assign- 
ment, and thus the contract of insurance might have terminated ; 
but it did not pursue this course, but choose to consent to the 
assignment of the policy, and thus entered into a new contract of 
insurance with the assignee. Having done this with knowledge that 
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the property was vacant, justice and fair dealing will not now per- 
mit the company to escape liability by claiming that the contract 
made by it was, at the time, worthless and void. 

It is claimed by appellant that appellee did not, in her answer or 
cross-bill, rely upon the point that the assent of the company to the 
assignment of the policy was a waiver of the condition against 
vacancy, and hence, “the case made by the decree is not the case 
made by the answer and cross-bill.” It is set up, both in the 
answer and the cross-bill, that the building was vacant, and that the 
company had full knowledge that it was vacant, and this is relied 
upon as a waiver by the company of the right to insist upon the 
proviso named in the policy. It may be, and perhaps is, true, that 
the ground upon which appellee relied to recover on the policy 
might have been more accurately stated ; still it was substantially 
stated, both in the answer to the bill and also in the cross-bill, and 
that was all that could be required. 

In conclusion, after a careful consideration of the case, I am well 
satisfied that the judgment of the appellate court was correct, and 
in my judgment it ought to be affirmed. 
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UNITED STATES CIRCUIT COURT. 


SOUTHERN DISTRICT OF NEW YORK. 


FOTINI TIMAYENIS et at. 
vs, 


UNION MUTUAL LIFE INS. CO.* 


A policy was issued upon the application of R., and his agreement to pay the 
premiums, upon the life of T., his brother-in-law, for the benefit of the wife 
and children of T. The policy was non-forfeitable and paid-up for $500 
for each premium paid. It was procured gratuitously by R., out of regard 
for his sister, and a copy sent to her by R. telling her that he retained the 
original in order, if necessary, to collect the proceeds and use them at his 
discretion for her benefit. After four payments the policy was surrendered 
by R. in exchange for a paid-up policy for his own benefit without consult- 
ing the beneficiary. 

Held, That the intention of R. to collect and control the proceeds cannot alter 
the legal effect of the contract. Nor can R. be regarded as the agent of the 
beneficiary. 

Held, That the beneficiary and not R. was entitled to compel payment. 

Held, That the contract was to be governed by the law of the State where it 
was made and was to be performed. 

Held, That the party paying the premiums had no authority to change the 
beneficiary. 

The acceptance of proofs as satisfactory is a waiver of further proofs. 

When the policy was exchanged two unpaid notes were unpaid and the 
amount was deducted when the loss was settled. 

Held, That the payment of notes was not obligatory on R. so far as the bene- 
ficiary was concerned. Their settlement was in extinguishment of an in- 
dependent claim in favor of R. against the company, and they must be 
regarded as unpaid so far as the beneficiary was concerned. 


* Opinion filed July 1, 1884. 
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Held, That the beneficiary was entitled to recover of the company the amount 
of a paid-up policy to which the cash premiums paid would entitle her. 


Watuace, J. 


The plaintiffs are the widow of one Timayenis, now deceased, and 
her children by him, and they sue io recover the amount due upon 
a policy of insurance issued by the defendant April 1, 1869, upon 
the life of the husband. The defendant is a corporation of Massa- 
chusetts, and the policy was issued in that State upon the applica- 
tion of one Rodocanachi, a brother of the widow. 

The policy recites an application by Rodocanachi for insurance 
on the life of Timayenis,and the agreement of Rodocanachi to pay 
annual premiums for ten years. It is conditioned to insure the life 
of Timayenis “for the sole and separate use and benefit of his wife 
Fotini Timayenis and their children in the amount of $5,000, * * * * 
payable to the said assured, their executors, administrators or 
assigns ninety days after due notice and proof of the death of the 
said insured and the claim of the assured.” The annual premiums 
are $370.25, and the policy provides that after two or more of the 
annual premiums are paid the policy is to be a paid-up non-forfeit- 
able one in the sum of $500 for each premium paid. 

Rodocanachi was the brother of Mrs. Timayenis, and procured 
the policy out of regard for her, gratuitously, and in order to secure 
her a provision in case of her husband’s death. She resided in 
Smyrna at the time, and upon obtaining the policy he wrote to her, 
in ‘losing a copy of it, telling her in substance that he had insured 
her husband's life as a resource for her, and that he had kept the 
or:ginil policy in order to collect the proceeds in case of her hus- 
band’s death and use them in his discretion for her benefit. After 
having made payment of four annual premiums, Rodocanachi surren- 
dered the policy to the defendant, and subsequently obtained from 
the defendant a paid-up policy for his own benefit on the life of 
Timayenis and payable to himself for the sum of $2,500. He had 
made these payments partly in cash and partly by his own notes, 
which were outstanding at the time he surrendered the policy. 
This was done without consultation with Mrs. Timayenis, and was 
not known to her or to either of the plaintiffs until after the death 
of Mr. Timayenis. He died May 29, 1882. Proofs of death were 
forwarded to the defendant by Rodocanachi, and defendant paid to 
him the amount due on the new policy. 

There is nothing in the case to indicate any bad faith on the 
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part of Rodocanachi or of the defendant. The former supposed 
he had a right to control the policy and any fund that might 
accrue under it, and the defendant acted upon that assumption and 
treated him as the insurer and the party entitled to any insurance 
which might arise. 

Upon these facts it must be held that the defendant entered 
into a coutract with the plaintiffs for insurance upon the life of 
Timayenis, by the terms of which the defendant upon the payment 
of two or more annual payments of premium, became obligated to 
pay plaintiffs upon the death of the insured the sum of $500 for 
each annual premium received by defendant. It is quite immate- 
rial that the defendant was induced to enter into this contract by 
Rodocanachi ; the legal effect being the same whether he was the 
moving party, or whether the insured or the plaintiffs had been 
instead of him. Neither is it material that the contract would 
have ceased to be obligatory upon the defendant if Rodocanachi 
had failed to continue paying the premiums; it suffices that they 
were paid, and that the defendant received the consideration stipu- 
lated for. Upon the receipt of the premiums the obligation of the 
defendants to the plaintiffs, and the right of the plaintifis to receive 
$500 for each premium paid became fastened. 

The recitals in the policy show plainly that the defendant did not 
regard Rodoczanachi as an agent of the plaintiffs or of the insured 


to effect the insurance, but as a volunteer who was representing 
himself only, and who had intervened in the transaction for the 
benefit of the plaintiffs. The defendant had consequently no right 


to regard him as an agent for the plaintiffs in surrendering the pol- 
icy ani entering into a new contract of insurance. And in fact, the 
defendant did not deal with him upon such an assumption, but 
treated him as the principal who had a right to surrender the pol- 
icy because he had advanced the premiums. 

The circumstances that Rodocanachi retained the policy and in- 
ter ded to collect it and apply the proceeds at his discretion upon 
the death of the insured may be laid out of view. The policy was 
merely the evidence of the contract which had been entered into 
between the parties—unimpeachable evidence of the terms of the 
contract, but nothing more. His intention to collect it and control 
the proceeds cannot alter the legal effect of the contract. 

The case is no stronger for the defendants than it would be if 
Rodocanachi had paid the premiums in advance at the time the pol- 
icy was issued and ha then refused to pay more ; and had this been 
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the case, and had the plaintiffs remained ignorant of the whole 
transaction until the death of the insured, it is clear they could have 
sued upon the policy and recovered the amount paid up. Rodocan- 
achi could not have compelled payment of the amount from the de- 
fendant, because the insurance was effected for the use and benefit 
of the plaintiffs, and the defendant’s promise to pay or obligation to 
perform ran to them and to them only. The plaintiffs could have 
done so although ignorant of the transaction at the time ; because 
the contract was made for their benefit, and they were named in it 
as the parties and the only parties interested in its performance. 
Austin vs. Seligman, 18 Fed. Rep., 519 ; Simpson vs. Brown, 68 N. 
Y., 355 ; Hendrick vs. Lindsay, 93 U. S., 143. 

Where the policy designates a person to whom the insurance 
money is to be paid, the person who procures the insurance and who 
continues to pay the premiums has no authority to change the des- 
ignation or title of the money. Ricker vs. Charter Oak Ins. Oo. 
27 Minn., 195; Pilcher vs. N. Y. Ins. Co., 33 La. Ann., 332. He 
may be under no obligation to continue to pay the premiums, but 
he does the person originally designated in the policy will derive the 
benefit, and any change of designation can only be made by his au- 
thority. Bliss on Life Ins., §§ 339 to 341, and cases there cited. 

By paying the premiums Rodocanachi advanced the amount to 
the defendant in trust for the use of the beneficaries, and the terms 
of the policy are the conditions of the trust. A gift to a third per- 
son for the use of the donee is valid and can no more be revoked 
than a gift made directly to the donee. Wells vs Tucker, 3 Binney, 
366 ; Coutant vs. Schuyler, 1 Paige, 316. In the act of disposing of 
his own the donor can attach such conditions and restrictions as he 
sees fit, but afterwards his power is gone. When the trust attaches 
neither he nor the trustee can exercise any power over the subject- 
matter except conformably with the terms of the trust. Bispham 
Eq., § 67. The beneficiaries not having consented to the substitu- 
tion of a new fund in place of that created by the original policy, the 
case stands as to them as if none had ever been made. Fortesque vs. 
Barnett, 2 Mybrie & Keen, 36. 

The contract was made in Massachusetts and was to be performed 
there, and is therefore governed by the law of that State. The 
statutes of that State declare that a policy expressed to be for the 
benefit of a married woman, whether procured by herself, her hus- 
band, or any other person, shall inure to her separate use and ben- 
efit and that of her children, independently of her husband or his 
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creditors, or the person effecting the same or his creditors. Gen. 
Sts., c. 58, § 62. It is stated by the court in Gould vs. Emerson, 99 
Mass, R., 154-156, to have been the manifest purpose of the statute, 
among other objects to restrain the person thus effecting insurance 
for the benefit of the wife and children of the insured “ from revok- 
ing in a moment of caprice or embarrassment the trust which he has 
once created upon a meritorious, and by the statute, a sufficient con- 
sideration.” If the case was not free from doubt upon general prin- 
ciples it would be clearly so by force of the local law. 

The policy provided for due notice and proof of the death of the 
insured before the termination of the policy and of the just claim of 
the assured or the executor, administrator, guardian or assigns of the 
assured. Soon after the death of the insured one of his children 
notified the defendant of the death of his father, and was informed 
by the defendant that the claim was settled and paid to Rodocana- 
chi. Shortly thereafter one of the plaintiffs sent to the defendant an 
affidavit which stated the death of the insured, and the time and 
place of his death, and referred to the proof on file with the defend- 
ant made by Rodocanachi for further information, and which also 
stated the facts showing the rights of the plaintiffs to claim the in- 
surance. The defendants in reply stated thev were still waiting for 
the proofs of death, but did not point out any reason for objecting 
to the proof furnished. As the proofs of the death of the insured 
already in possession of the defendant had been accepted by them 
as satisfactory, there is no merit in the contention of the defendant 
that the plaintiffs have failed to comply with the terms of the policy 
in this respect. If the defendant had not already waived any proof 
of death by claiming that they had paid the loss to the person en- 
titled (Norwich Trans. Co., 6 Blatch., 241 ; Bennett vs. Maryland 
Ins. Co., 14 do., 422 ; Unthank vs. Travelers Ins. Co., 4 Bis., 357 ; 
Taylor vs. Merchants’ Fire Ins. Co., 9 How., U. S., 390), they did 
waive further proof than the affidavit by failing to specify any 
grounds of objection to it in form or substance. Angell, Ins., § 242, 
245. At the time Rodocanachi surrendered the policy to the defend- 
ant, the defendant had accepted his note for $566 in lieu of the 
money to that extent due from him for annual premiums. These 
notes were unpaid until after he surrendered the policy. When de- 
fendant paid him the loss under the new policy issued to him, the 
defendant by an arrangement with him deducted the amount of the 
notes from the insurance moneys and satisfied the notes. 

It would undoubtedly have been permissible between him and the 
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defendant to have allowed the original policy tolapse. By its terms 
it would have lapsed upon the non-payment of the notes. He was 
under no obligation to the plaintiffs to pay these notes any more than 
he would have been if he had given them directly to the plaintiffs. 
(Pearson vs. Pearson, 7 John., 26 ; Fink vs. Cox, 18 do., 185 ; Holli- 
day vs. Atkinson, 5 Bann & Cress, 501; Parish vs. Stone, 14 Pick., 
198 ; Holley vs. Adams, 16 Vert., 206 ; Raymond vs. Sellick, 10 
Conn., 485), because a gift of one’s own note isa gift of a promise 
merely. And as the transaction, so far as the payments were con- 
cerned, was exclusively hetween the defendant and himself, the de- 
fendant was under no obligations to plaintiff to enforce the notes 
against him any more than it was to receive them originally instead 
of the money for the premiums. If Rodocanachi had been acting 
as the agent of the plaintiffs, different considerations would arise. 
Dutton vs. Wilner, 52 N. Y., 312. 

When he did pay the notes he did not make payment of them, 
nor did the defendant accept payment of them as applicable to the 
premiums upon the original policy. They were paid, and payment 
was accepted in extinguishment of an independent claim existing in 
his favor against the defendant. So far as the plaintiffs are con- 
cerned the case stands as though they had never been paid. De- 
ducting the amount of the notes, only two annual premiums had been 
paid upon the policy in suit. 

The plaintiffs are therefore entitled 'to recover $1,000, with interest, 
which begins to run ninety days after October 16, 1882, the date of 
the service of the affidavit, of the proof of death and the claim of the 
plaintiffs upon the defendant. 


Judgment is ordered accordingly. 
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UNITED STATES CIRCUIT COURT. 


SOUTHERN DISTRICT OF OHIO, U. D. 


FRANKLIN INS. CO. 


Us. 


J. M. SEARS.* 


The defendant, agent at Cincinnati for the plaintiff insurance company of Bos- 


ton, issued the plaintift’s policy on May 22d, 1883, insuring the oil works at 
Cincinnati of one Upson, against loss by fire. On May 27th the defendant 
advised the plaintiff by letter, of the insurance. The plaintiff on receipt of 
the letter, by return mail ordered the defendant to cancel the policy. This 
order was received by the defendant on the 2d of June and he thereupon 
notified the broker, who, acting for Upson, had placed the insurance, to 
effect the cancellation. The broker learning that Upson was absent from 
the city and would return in four days, postponed action until his return 
and then on the 7th going to his place of business found the property in 
flames. The loss was total and was paid by the plaintiff. 


Held, That the agent was liable for the amout so paid less the unearned pre- 


1. 


2. 


mium which would have been returned had the policy been cancelled. 

It is the duty of an insurance agent receiving an order for the cancellation 
of a policy to comply with the order within a reasonable time 

What is a reasonable time, where the facts are clear is a question exclu- 
sively for the court. - 


. The agent may execute the order in person or through the broker, who, act- 


ing for the assured, place the policy, but if he employs the broker, he makes 
him his representative and is liable for his default. 


. In so far as a custom to employ the broker to cancel the policy, may be con- 


strued as giving to the broker the right to determine within what time the 
cancellation should be made, the custom is bad for uncertainty, and should 
not be recognized. 


Witsy & Wap, for Plaintiff. 
Burnet & Burnet, for Defendant. 


Saag, J. 
The motion for a new trial is upon two grounds— 
First, that the court erred in refusing to permit the defendant to 


* Decision rendered, July 2, 1884. Official Syllabus by the Court. 
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introduce testimony to prove a custom to procure the cancellation of 
a policy of insurance by the agency of the broker who placed the in- 
surance with him, a custom the defendant offered to prove of uni- 
versal prevalence, not only at Cincinnati, where the policy which the 
defendant was ordered by the plaintiff to cancel, was issued and 
where the property insured was located, but also at Boston, the place 
of the home office of the plaintiff. 

On the 22d of May, 1882, the defendant, the plaintiff's agent at Cin- 
cinnati, issued plaintiffs policy to the Central Oil Company of which 
a Mr. Upson was sole proprietor, insuring certain oil works in the sum 
of seven hundred and fifty dollars against loss by fire. On the 25th 
of the same month the defendant wrote advising the plaintiff of the 
insurance. The letter was received at Boston on the 29th and the 
plaintiff immediately mailed an order to the defendant to cancel the 
policy. That letter it was admitted was received by the defendant 
by due course of mail, which it was in evidence would bring it to 
Cincinnati on the first or second of June and to the defendant who 
received his mail by carrier’s delivery, possibly on the first, prob- 
ably on the morning of the second and certainly not later than the 
morning of the third of June. On the day of his receipt of the order, 


the defendant notified the broker, who, acting for Upson, had placed 
the insurance, and requested him to cancel the policy. The policy 
which was for one year at 59 premium contained a provision for its 
cancellation at any time by payment to the assured of the unearned 
premium. The broker called at Upson’s place of business and learn- 
ing that he was absent from the city and would return on the 7th 


made no inquiry whether anyone was authorized to represent him and 
said nothing about the cancellation of the policy. 

There was present at Upson’s place of business his representa- 
tive authorized to receive money for him in his absence—within a 
day or two the defendant asked the broker if he had canceled the 
policy and being answered in the negative, urged him to attend to 
it without delay. Nothing further was done until the morning of 
the 7th of June when the defendant and the broker went to Upson’s 
place of business and found him there, he having returned that 
morning, and found also the property insured in flames. The loss 
was total. The plaintiff settled with the assured by the payment of 
$700. This action was brought to recover the same from the 
defendant. None of the facts above stated were disputed at the 
trial and they include substantially all that appeared in evilence. 

When the defendant offered to introduce testimony tending to 
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prove the custom to notify the broker to cancel the policy, no 
objection had been made to the selection of this broker for that 
purpose, and the plaintiff's counsel stated in the hearing of the court 
and jury that no such objection would be made. The court there- 
fore ruled that the testimony was immaterial and excluded it, but 
stated that it would be admitted if any objection were made to the 
employment of the broker. None was made. The court charged 
the jury that the defendant was not bound personally to cancel the 
policy and that he had the right to direct the broker to cancel it. 
Unless the proof of the custom was to serve some other and addi- 
tional purpose, the defendant lost nothing by its exclusion. But the 
defendant's claim is in effect, that by notifying the broker to cancel 
the policy, and afterwards when he learned that the broker had not 
canceled it, urging him to do so, he discharged his duty and freed 
himself from liability and he depends upon the proof of the custom 
to sustain him in this claim. I do not think the proposition a sound 
one. The defendant was the plaintiff's agent. It was his duty to 
obey the order to cancel the policy. That was an obligation of his 
eontract of agency. The broker was the agent of the assured. He 
was not the agent of the plaintiff. It is true that his agency for the 
assured terminated with the placing of the insurance. But all his 
interests in this matter were with the assured. The custom to 
procure the cancellation of the policy by the agency of the broker 
doubtless had its origin in the desire of insurance agents to retain 
the good will of brokers with whom they had dealings. It is the 
advantage of the broker to have the opportunity to substitute other 
insurance for a canceled policy and thereby prevent the loss of his 
commissions or of the business of the assured, his principal. There 
is no objection to the insurance agent favoring the broker by giving 
him the conduct of the cancellation provided the agent does not 
thereby sacrifice the interests of his principal, the insurance com- 
pany. The broker naturally desires to keep alive the policy which 
the company has ordered to be canceled until he can substitute 
another policy equally acceptable to the assured. It is not remark- 
able therefore, that instances have occurred as stated in one of the 
affidavits filed in support of the motion, where the broker has 
suffered more than a month to elapse after notification before can- 
celing a policy. ‘To hold that the agent of the insurance company, 
under instructions to cancel a policy, discharges his duty and frees 
himself from further responsibility by notifying the broker accord- 
ing to custom and leaving the matter entirely in his hands would be 
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in direct conflict with the principle of the ruling in Grace vs. Ameri- 
can Central Insurance Co., 109 U.S., 278 ; that it is not competent 
to prove a custom that notice to the broker should operate to cancel 
a policy. 

The policy issued by the plaintiff stipulates that it may be can- 
celed at any time by payment to the assured of the unearned pre- 
mium. When the agent was directed to cancel the policy it became 
his duty to pursue the method pointed out in the policy and to do 
so promptly. He might do this personally or through the broker 
who placed the insurance. If he chose to act through the broker 
he made the broker his agent and was responsible for such default 
as was clearly proven by the undisputed evidence upon the trial. 
I am satisfied therefore that there was no error in excluding the 
proofs of the custom. 

The second ground for the motion is that the court erred in 
charging the jury that the omission of the broker to inquire whether 
any person at the place of business -of Upson, the assured, was 
authorized to receive the unearned premium for him in his absence, 
was neglect imputable to defendant, and that the plaintiff was there- 
fore entitled to a verdict. I am clear that the defendant is not 
entitled to a new trial on this ground. The defendant received his 
instruction to cancel the policy not later than the morning of the 
3d of June, that is the latest date named in the testimony. He 
may have received them the morning of the first and probably did 
receive them not later than the morning of the second of June. 
The defendant at once notified the broker. The broker called at 
the office of the assured, and learning that he was absent from the 
city made no reference to the cancellation of the policy, but, as he 
testified, left that to be attended to after Upson’s return. No 
inquiry was made whether anyone was authorized to receive money 
for him in his absence, although his representative with full author- 
ity was present and conversed with the broker. The payment of 
the unearned premium was all that was necessary to cancel the pol- 
icy. The insurance was upon property classed as extra hazardous. 
No further effort was made to obey the instructions to cancel the 
policy until the morning of the 7th, and then the agent and the 
broker arrived upon the ground when the property was on fire. 
The court charged the jury that it was the duty of the broker to 
make inquiry, and that if they found from the testimony that he 
failed to do so, there being as was shown by the only testimony 
offered on that point, a person present authorized to receive the 
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return premium, and it being in testimony and not controverted, 
that no other steps were taken to cancel the policy—he was guilty 
of negligence for which the defendant was liable and the plaintiff 
was entitled to a verdict. 

The court did not undertake to determine what the facts were. 
That was left to the jury. The jury was instructed that if the facts 
were as above stated they amounted to negligence. This is in exact 
accordance with the ruling in C. C. & C. R. R. vs. Crawford, 24 O. 
S., 631, where it was held that “ if all the material facts touching the 
alleged negligence be undisputed or be found by the jury, and admit 
of no natural inference, but that of negligence, the question of neg- 
gigence becomes a matter of law merely and the court should so 
charge the jury.” This ruling isin harmony with the general cur- 
rent of authority upon the subject. There is another view which 
might have been taken had the statement of what the defendant ex- 
pected to prove in reference to the custom been as broad when the 
ruling was made excluding the testimony as is presented in the affi- 
davit upon this moiion. At the trial the offer was to prove a custom 
authorizing the agent to employ the broker who placed the insur- 
ance to cancel the policy. The affidavits add that the agent would 
hesitate for some time, the length of time varying with the circum- 
stances, in some instances as long as several weeks before interfering 
with the broker in the cancellation of the policy. In so far as this 
feature of the custom may be construed as giving to the agent or to 
the broker the right to determine what is a seasonable time within 
which to cancel the policy. I think the custom is bad and should 
not be recognized. On receipt of his instructions it becomes the 
duty of the agent to cancel the policy or to have it canceled by the 
broker, within a reasonable time. The agent is justified in employ- 
ing the broker, because of the urgency of the order and the multi- 
plicity of his own engagements to facilitate prompt cancellation and 
not that the broker may exercise his discretion as to the time to can- 
cel the policy or delay it until he can procure another policy for the 
assured. What is a reasonable time is always, where the facts are 
clear, a question exclusively for the court. Wiggins vs. Burkham, 10 
Wallace, 129. Upon the trial the facts were not disputed. The de- 
lay was unreasonable, and giving to the testimony its greatest pro- 
bative force in favor of the defendant, it was withont sufficient 
excuse, and the court might therefor2 properly have directed a ver- 
dict for the plaintiff. 

The defendant files also in support of the motion the affidavit of 
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Upson, that the authority given by him to his clerk, to receive money 
in his absence, was only to receive money in the ordinary course of 
business. On the trial, Upson, being absent from the city, it was 
stipulated in writing that he would testify if present that his clerk 
had authority to receive money in his absence, and this was by con- 
sent read in evidence. If the defendant made a mistake and ad- 
mitted too much, it is too late now to remedy it. Besides the 
affidavit does not contradict the stipulation. It amounts only to 
Upson’s construction of the authority, and even if it were so lim- 
ited as he stated I am inclined to the opinion, although the provision 
in the policy for cancellation is to be strictly construed, that the 
agent should at least have left with the clerk a certified check paya- 
ble to the order of Upson for the amount of the unearned premium. 

The verdict was for the amount paid by plaintiff on account of the 
loss, with interest. As the defendant in his settlement with the 
plaintiff did not retain the amount of the unearned premium, the 
amount thereof with interest should be remitted. Upon condition 
that this be done, the motion for new trial will be overruled. 
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SUPREME COURT OF IOWA. 


Appeal from Fayette Circuit Court. 


HATHWAY anp oruHErs 
Us. 


STATE INS. CO.* 


Where an assignment of error on appeal sets up that the trial court erred in re- 
fusing to give certain instructions, and these instructions present but a 
single proposition, the assignment is sufficiently ‘specific to raise that 
point. 

Where one of the provisions of an insurance policy given to a partnership is 
that ‘if the title of the property is transferred, incumbered, or changed, 
* * * the policy shall be void,’’ a dissolution of the partnership, and a sale 
by one partner to the other of his interest, is a change of title to the prop- 
erty, and will render the policy void. 


Action on a policy of insurance against loss or damage by fire. 
There was a verdict and judgment for plaintiff. Defendant appeals. 


Fouxe & Lyon, Arysworth & Hopson, and J. B. Jounson, for 
Appellant. 

Joun Hurcurinson and Hoyr & Hancock, for Plaintiff. 

D. W. Ciements, for Intervener. 


Reep, J. 
The policy of insurance in question was isued to Hathaway & 
Smith, a partnership composed of plaintiff and E. P. Smith. They 
were merchants, and the policy covered the stock of goods kept by 
“® Opinion filed July 22, 1881. From. W. Reporter. SS 
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them in their store. Before the loss occurred the partnership was 
dissolved, and plaintiff bought the interest of Smith in the firm 
property, and continued to carry on the business. He alleges, in 
his petition, that Smith verbally transferred to him his interest in 
the policy, and that defendant had notice of such transfer, and con- 
sented to it. The policy contains the following provision : “If the 
title of the property is transferred, incumbered, or changed, or if, 
without written consent hereon, the policy is assigned, then, and in 
every such case, the policy shall be void.” 

The principal matter of defense relied on by defendant is the sale 
and transfer by Smith to plaintiff of his interest in the insured prop- 
erty, the claim being that, under the provision quoted, the policy is 
‘rendered void by such sale and transfer. The allegation that 
defendant had notice of the sale and transfer, and consented to it, 
was not proven on the trial, and the circuit court held, in effect, that 
it was not essential to plaintiff's right to recover that it should be 
proven. 

Defendant presented a number of instructions to the court, and 
asked that they be given to the jury. These instructions present in 
various forms the proposition that the sale by Smith to plaintiff of 
his interest in the insured property, before the loss, was such a 
change of the title to the property as avoided the policy. The 
court refused to give these instructions, and told the jury that the 
only questions which they had to determined were whether the 
stock of goods covered by the policy was damaged by fire ; and, if 
so, what was the amount of the damage so caused. 

The vital question in the case, then, is whether, under this provi- 
sion of the policy, said sale and transfer by Smith of his interest in 
the property had the effect to terminate the contract. Appe'lee 
insists that the assignment of errors is not sufficiently specific to 
raise this question. But we think otherwise. As stated above, a 
number of the instructions asked by defendant prescribe the single 
proposition that this sale and transfer of the interest of Smith had 
the effect to avoid the policy ; and the refusal to give each of these 
instructions is assigned as error. As the instructions present but a 
single proposition, the assignment that the court erred in refusing 
to give them, and each of them, specifically, “points out the very 
error objected to.” 

Whether the sale by Smith of his interest has the effect claimed 
by defendant depends upon the construction which shall be placed 
on the words of the provision of the policy quoted above. The 
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question as to the effect on the contract of insurance of the sale by 
one joint owner to another, of his interest in the joint property, 
when the policy contains a provision against alteration, has often 
been before the court, and the numerical weight of authority is 
probably in favor of the proposition that a “sale by one partner to 
his co-partner of his interest in the partnership property does not 
have the effect to terminate a policy of insurance which contains a 
provision against the sale or transfer of the property.” The case of 
Hoffman vs. Aitna Ins. Co., 32 N. Y., 405 ; is probably the leading 
case holding this doctrine. The policy in that case provided that it 
should be null and void “if the said property shall be sold or con- 
veyed.” The policy was issued to a partnership, one member of 
which sol! his interest in the property to his co-partner before the 
loss, and it was held that this did not have the effect to avoid the 
policy. Another holding is followed in Dermani vs. Ins. Co., 26 La., 
Ann., 69 ; Pierce vs. Ins. Co., 50 N. H., 297; Burnett vs. Ins. Co. 46 
Ala., 11; and West vs. Ins. Co., 27 Ohio St., 1,—in each of which 
cases the policy contained substantially the same prevision. The 
ground upon which the holding is put, is that the alienation against 
which the parties provided by the provision was of the whole of the 
insured property, and not merely a portion of it, or some interest in 
it less than the whole, and that a sale of his interest by one partner 
to his co-partner was not such a disposition of the property as was 
contemplated by the parties when they framed the provision ; that 
what was intended to be guarded against was such a transfer of the 
property as would change the proprietary interest therein of those 
with whom the insurers contracted, and substituted other parties 
with whom they had not consented to contract, but that the sale of 
his interest by one partner to his co-partner did not have the effect 
to introduce a stranger to the contract, or to make any change in 
the condition or situation of the property or risk. 

In Cowan vs. State Ins. Co., 40 Iowa, 551, the policy was issued 
to plaintiff, but before the loss he sold the insured property to a 
partnership of which he was a member. It cont :ined a similar pro- 
vision against alienation, and it was held by the court that as he 
retained an insurable interest in the property the policy was not 
avoided by the sale ; that while the clause in the policy prohibited 
the alienation of the insured property, it did not forbid the sale of 
an interest therein less than the whole, and as long as_ plaintiff 
retained an insurable interest in the property, the policy attached to 
and protected that interest. We think it clear that this case does 
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not sustain the position of appellee in the case now before us. The 
facts of the two cases, and the questions involved, are essentially 
different. In the one, the party seeking to enforce the contract was 
an original party to it, and the question involved was whether his 
right of recovery was defeated by his sale of an interest in the in- 
sured property, while in this case plaintiff is not personally a party 
to the contract, and the question is whether he acquired a right of 
action on the policy by his purchase of an additional interest in the 
property. Nor do we think that the other cases cited above are 
conclusive of the question here involved. The provisions of the 
policies involved in those cases were that the policies should be null 
and void if the property was sold or conveyed, while the provision 
in this case is that “if the title of the property is transferred, in- 
cumbered, or changed, * * * the policy shall be void.” The effect 
of this language is materially different from that used in the policies 
in the other cases. The title of the property would be transferred 
by a sale or conveyance of it to another person. If the word 
“changed” had not been inserted in the provision, the effect of the 
language would have been the same as that used in the other poli- 
cies, and the same coustruction which was put upon the provisions 
in those cases could fairly have been put upon it. But the parties 
having inserted in their contract words which fully express the pro- 
vision that the policy would be avoided by a sale or conveyance of 
the property to a stranger, have also inserted another word by 
which the same consequence is made to follow a change of the title 
to the property. It is certainly true that by a transfer of the title to 
the whole of the property to a stranger the title would be changed, 
but we cannot presume that tLe parties intended to express that pro- 
vision by the use of the word “changed,” for, as we have seen, they 
had already fully expressed it. by the words which precede it in the 
contract. This latter word was deliberately used by the parties, 
and we cannot reject it as construing the contract ; and as it neither 
limits nor qualifies those which precede it, we are bound to presume 
that the parties intended by its use to express some provision or 
condition of their contract which was not otherwise expressed. 
The effect of the provision is, then, that the policy would be avoided 
either by a transfer of the title of the property insured to a stranger, 
or by a change of the title to it. This conclusion can be avoided, as 
we think, only by disregarding the elementary rules of construction. 
The case turns, then, upon the question whether a change of the 
title of the property resulted upon the dissolution of the partnership 
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and the sale by Smith to plaintiff of all of his interest in the prop- 
erty, and it seems to us there can be but one answer to this ques- 
tion. During the existence of the partnership it cannot be said that 
plaintiff had title to any specific share or interest in the property. 
His claim was to the proportion of the residue which should be 
found to be due to him upon the final balance of the accounts of the 
firm after the conversion of the assets and the liquidation of its 
debts. But upon the dissolution of the partnership, and the pur- 
chase by him of Smith’s interest, he was vested with the absolute 
title to the whole of the property. 

We think, therefore, that the circuit court erred in refusing to 
give the instructions asked by defendant. 

The conclusion we reach is sustained by the following authorities : 
Keeler vs. Niagara Fire Ins. Co., 16 Wis., 523 ; Hartford Fire Ins. 
Co. vs. Ross, 23 Ind., 180; Dix vs. Mercantile Ins. Co., 22 Ill, 272 ; 
Wood vs. Rutland Ins. Co., 31 Vt., 552. 


Reversed. 





1884. ] Jordan vs. State Ins. Co. 


SUPREME COURT OF JOWA. 


Appeal from Kossuth District Court. 


JORDAN 
Us. 


STATE INS. Co.* 


The application which was a warrantee, declared the building to be occupied 
a aoa aoa i a 

asa hotel. The building was unfinished and unoccupied. 

Held, That the acceptance of premium and issue of the policy with knowledge 
of the facts was a waiver of the breach of warrantee. 

Held, That knowledge of the agent empowered to solicit applications, deliver 

i 8 ae | : I ’ 

policies and receive premiums, was knowledge of the company. 


J. B. Jonxson and Wricut, Cummins & Wricu'r, for Appel'ant. 
Wauitine S. Crark and J. Harry Catt, for Appellee. 


Beck, J. 

1. There is no dispute touching the facts that the policy was regu- 
larly issued by defendant, and is, in form, a valid instrument ; that 
the premium was received by defendant; and that the property 
insured was destroyed by fire. The defense to the action urged by 
defendant is based upon the alleged violation by plaintiff of a war- 
ranty in the policy and application upon which it was issued, 
relating to the occupancy of the building insured. The policy con- 
tains a provision that “if the assured, in the written or verbal 
application for insurance, makes any false-or erroneous representa- 
tions material to the risk,” the policy shall be void. The written 


* Opinion filed June 13, 1884. 
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application made by defendant, upon which the policy was issued, 
declares that the building was occupied as a hotel. The evidence 
shows, without conflict, that when the application was made, the 
policy issued, and the building destroved by fire, it was unfinished 
and unoccupied, and mechanics were engaged in the work of con- 
structing and completing it. The defendant insists that the stute- 
ment in the application as to the character of the occupancy of the 
building is a warranty on the part of plaintiff, which was violated, 
and thereby the policy is defeated, and that, the condition of the 
policy above stated being violated by the false and erroneous state- 
ments of the application touching the character of the occupation of 
the building, renders the policy void. The plaintiff maintains, while 
admitting the fact that the building was not occupied, but was in 
an incomplete condition, that the warranty and condition referred 
to were waived by the defendant by its acts in issuing the policy 
and receiving the premium, with full knowledge, through its agent, 
that the building was not completed and occupied, and mechanics 
were then engaged in the work of finishing it. The evidence shows, 
without contradiction, that the agent of defendant had full knowl- 
edge of the condition of the building. and of the work being done 
upon it, and that it was not occupied. We are required to deter- 
mine—Firs’, whether the warranty of the plaintiff as to the occu- 
pancy of the building was waived by issuing the policy and receiv- 
ing the premium with knowledge that the building was unoccupied 
and unfinished ; and, second, whether defendant is chargeable with 
the knowledge of these facts possessed by its agent. 

2. It has been determined by this court that an insurance com- 
pany issuing a policy and receiving the premium thereon, with 
knowledge of facts which are breaches of the warranties by the 
assured and of the conditions of the policy, wiil be estopped to deny 
the validity of the imstrument, and will be regarded as having 
waived the violated conditions. Williams vs. Niagara Ins. Co., 50 
Iowa, 568; Mutual Benefit Life Ins. Co. vs. Miller, 31 Iowa, 223. 
See cases cited in Wood, Ins., § 139, supporting this doctrine. A 
moment’s reflection will disclose the fact that it isin harmony with 
familiar principles applicable to covenants binding the parties to a 
contract to perform independent acts which separately constitute 
the consideration of the covenants of the other party. The insur- 
ance company by its policy undertakes to make good future losses. 
The consideration for its contract is the premium paid, and the war- 
ranty of the assured that the property is and shall be occupied for 
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an expressed purpose. The premium is received by the company 
with the knowledg2 that the building is not occupied according to 
the terms of the warranty of the assured, and thereupon the policy 
is issued. The company, by receiving the premium, waives the 
non-performance of the terms of the warranty, upon the principle 
that one cannot accept performance or part performance of a con- 
tract with knowledge that it is not done in accord with the terms 
prescribed, and then refuse to perform his own covenants which 
constitute the consideration of the covenants of the other party. 
Thus, if one enter into a contract for the purchase of goods to be 
paid for at a future day, the vendor entering into a covenant war- 
ranting the quality and prescribing the time of delivery, the vendee 
cannot accept the goods with knowledge of defects, and when he is 
called upon to pay for them, defeat recovery upon the contract on 
the ground that the goods did not in quality comply with the terms 
of the warranty, or were not delivered at the time stipulated. He 
will be presumed to have waived non-performance by the vendor. 

3. We are, in the next place, required to determine whether 
defendant is bound by the knowledge possessed by its agent as to 
the fact that the building was not occupied. The district court 
instructed the jury that if the agent was authorized to solicit and 
forward applications for insurance, to deliver policies, and to collect 
and transmit premiums, the defendant was bound by the knowledge 
possessed by him touching the character of the risk, and the fact 
that it was not occupied as a hotel. The jury must have found that 
the powers of authority of the agent weré such as are specified in 
this instruction, and the evidence supports such conclusion. This 
rule of the instruction has been recognized by this court. Bortcher 
vs. Hawkeye Ins. Co., 47 Iowa, 253 ; Miller vs. Mut. Benefit Ins. Co., 
31 Iowa, 216. 

The doctrines we have announced are decisive of the case. The 
rulings of the district court upon the admission of testimony and 
upon instructions are in harmony therewith. Other questions dis- 
cussed by counsel need not be considered. 


The judgment of the district court is affirmed. 


Apas, J., dissenting. 


Where the agent, as in this case, through whom the policy is 
delivered, has no power to pass upon the risk or make any contract, 
he cannot, I think, waive the warranty contained in the policy ; nor 
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do I think that the knowledge of such agent of the untruthfulness 
of the statement contained in the warranty could be deemed the 
knowledge of the company ; and, if so, the mere delivery of the 
policy through such agent would not evince an election on the part 
of the company to waive the warranty. The cases cited and relied 
upon, I think, are not in point. 


J. Reep, concurs in this dissent. 





Felrath vs. Schonfield et al. 


SUPREME COURT OF ALABAMA. 


December Term, 1883. 


JAMES FELRATH 
vs. 


CAROLINE SCHONFIELD er au.* 


Where the husband takes out policies of insurance on his life payable to his 
wife as beneficiary, it is no fraud as against the creditors of the husband 
and comes within section 2,733 of the Code, though the wife had no agency 
in procuring the insurance, the creditors being no more injured where the 
husband acts for the wife than where the wife acts for herself. 


Statutes allowing the life of the husband to be insured for the benefit of the 
wife, free from the claims of his creditors, are in the nature of exemption 
laws, and are to be liberally construed. 


SoMERVILLE, J. 


The bill is filed by the appellant, Felrath, as a creditor of one 
Vogel, to reach the proceeds of certain policies of insurance taken 
out by him on his own life, and payable to his wife as beneficiary. 
The theory of the suit is that the investment by the deceased hus- 
band was a fraud on the appellant and other creditors. 

The main inquiry, upon which the case depends, is, as to whether 
these policies can be properly construed to come within the influence 
of section 2,733 of the present Code. This section declares that 
“any married woman, by herself and in her name, or in the name of 
any third person with his assent as her trustee, may cause to be in- 
sured for her sole use, the life of her husband,” and that the pro- 
ceeds of the policy or policies, shall be payable to her, if she survives 


*From Alabama Law Journal. 
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him, to her own use, free from the claims of creditors of the hus- 
band. The amount of premiums allowed to be invested in this man- 
ner, however, from the moneys of the husband is not permitted to 
exceed the sum of five hundred dollars annually. 

The facts, as admitted, show that the policies were obtained at the 
instance of the husband, and that the wife had no agency in procur- 
ing them, and it is insisted that for this reason they do not come 
within the statute. This construction of the statute is, in our opin- 
ion, entirely too narrow and rigid. The policy of such legislation 
finds its origin in the duty of maintenance and protection which 
every husband owes to his family, and the importance to the State 
that as few widows and orphans as possible should be cast as pau- 
pers upon the public charity. Continental Life Ins. Co. vs. Webb, 
54 Ala., 688 ; Stone vs. Knickerbocker Life Ins. Co.,52 Aia., 589. In 
Fearn vs. Ward, 65 Ala., 33, we said that this statute was “in the 
nature of a law exempting property from liability to execution.” It 
has been uniformly held in this State that exemption laws are to be 
liberally construed, and the application of this principle forbids the 
strict construction contended for by the counsel of the appellant. A 
similar statute prevails in the States of Illinois and Missouri, each, 
like our own, being copied substantially from the New York statute 
of 1840. So far as affects the question before us, the phraseology of 
these various laws seems to be essentially the same. The courts of 
these States have held that the statute is remedial iu its character ; 
that it is founded on charity and intended to subserve a beneficent 
purpose, and that it is in the nature of, though not strictly, an ex- 
emption law, and, for these several reasons that it should be liber- 
ally construed to effect the legislative policy contemplated in its 
passage. Cole vs. Marple, 98 IIL, 58 ; Charter Oak Life Ins. Co. vs. 
Brent, 47 Mo., 419 ; Brammer vs. Cohn, 86 N. Y., 11. 

We do not think it ever was contemplated that a policy of insur- 
ance should have been taken out by the wife exclusively, or through 
her agency, in order to receive the protection of the statute. Un- 
der the rules of the common law the wife was disabled to make, or 
cause to be made a contract of this nature. And even to any con- 
tract made by a third person for the benefit of the wife the assent of 
the husband was required. 1 Parsons Contr. (6th ed.), 369. The 
statute must be construed, therefore, to be enabling in its purposes, 
designed to remove from the wife the shackles of coverture imposed 
by the common law, which served to paralyze her independent au- 
thority to contract—so far at least as this particular subject-matter is 
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concerned. When the husband undertakes to procure for her a pol- 
icy of insurance on his own life, in accordance with its provisions, 
he acts for her, as her self-constituted agent, and inasmuch as he 
is conferring a benefit upon her in the nature of a gift, her accept- 
ance of it will be presumed, especially in view of her subsequent as- 
sertion of claim toit. The creditors of the husband are no more 
injured where the husband acts for the wife, than where the wife 
acts for herself. The injury, if any, lies in the appropriation of the 
husband’s money to the use of the family. It would be a narrow 
view of the law to say that it authorizes the husband to hand over 
money for premiums to the wife and that she could lawfully take out 
the policy, but that if he should take the same money, and procure 
the issue of the policy for her use and in her name, that it would be 
vitiated by reason of her ignorance of or want of agency in the ne- 
gotiation. There can be no more fraud against creditors in the one 
case than in the other. 

The policies in our judgment, are within the equity and spirit of 
the statute, if not strictly within its letter, and were issued in sub- 
stantial compliance with the provisions of the statute. Beneficial 
statutes, especially when enabling or remedial in their nature have 
always been expounded by what is called an equitable construction 
—so as to be either enlarged or restrained in their ietter ultra, the 
strict letter, but not, as well said, contra the letter. Potter’s Dwor. 
Stat., 236, 237. 

In construing this statute in Fearn vs. Wa:d, supra, it was not nec- 
essary for the purposes of that case that we should go to this ex- 
tent. 

Unless the husband is shown to have invested more than the sum 
of five hundred dollars annually in premiums on the policies, no part 
of the proceeds could be reached by creditors. Fearn vs. Ward, 65 
Ala., 33 ; Code, 1876, § 2,733. This fact the bill fails to allege, and 
the chancellor erred in not sustaining the demurrer based on this 
ground. The cause must be reversed, for this reason, and remanded 
on the cross-appeal taken by Caroline Schonfield and others. The 
decree dismissing the bill for want of equity, however, as to the sev- 
eral defendant insurance companies must be affirmed on the main 
appeal taken by the complainant Felrath. 





SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


KARCHER 
vs, 


SUPREME LODGE, KNIGHTS OF HONOR.* 


A member of the order of Knights of Honor, who has been suspended by his 
lodge for non-payment of an assessment, is not ‘‘in good standing,’’ within 
the meaning of his benefit certificate; and if he dies while so suspended, 
his benefisiary is not entitled to the payment of the benefit. 

A printed notice of an assessment which gives a member the information that 
such assessment has been called, is not invalidated as to the information, 
by reason of a defect in the form of the notice. 

The suspension of a member by a tribunal selected and acting under the laws 
of the order, if not appealed from within the order as its laws allow, can- 
not be collaterally attacked in the civil courts. 


F. Hurcuison, for Plaintiff. 
Grorce A. Torrey, J. Haskert Burter, James O. Pierce, for De- 
Sendant. 


The plaintiff sued the defendant in the superior court of Suffolk 
County, upon a benefit certificate issued June 19, 1877; by the au- 
thority of defendant, a corporation of Kentucky, to George W. 
Karcher. The certificate provided for the payment of two thousand 
dollars, “as a benefit upon due notice of his death and the surren- 
der of this certificate, to such person or persons as he may, by wil] 
or by entry on the record book of this lodge or on the face of this 
certificate, direct the same to be paid, provided he is in good stand- 
ing when he dies.” The plaintiff, Theresa Karcher, was named on 
the face of the certificate as the beneficiary. The defendant is a 
charitable order, conducting a widows and orphans’ benefit fund on 
the mutual assessment plan. Golden Rule Lodge, No. 206, of Bos- 
ton, Mass., which admitted Karcher as a member, was a subordinate 
lodge of the order. 


* Decision revdered June 28, 1884. From Central L. J 
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Karcher was on December 10, 1878, suspended by Golden Rule 
Lodge, “in usual form,” for the non-payment of an assessment. It 
was claimed that he was then sick, and had been reported to Golden 
Rule Lodge as sick ; and that he remained physically disabled until 
May 9, 1879, when he died of pulmonary consumption. 

The constitution prescribed by the defendant for subordinate 
lodges contained this provision : “ Any member considering that in- 
justice has been done him by the decision of this lodge, may, w-thin 
one month after such decision, make a written appeal to the su- 
preme or grand lodge, if in session, or to the supreme or grazd 
dictator during a recess, stating his reasons therefor.” No appeal 
was thus taken by Karcher. 

Plaintiff claimed that the subordinate lodge was bound to pay 
Karcher sick benefits, and to keep him in good standing during his 
illness. She further claimed that the notice of the assessment which 
by the law of the order, was required te be ‘“‘ under the seal of the 
lodge,” was invalid because the notice bore only a printed fac-simile 
of the seal of the Golden Rule Lodge. No evidence was offered of 
any fraudulent acts on the part of the defendant or of Golden Rule 
Lodge. 

The trial court refused plaintiff’s offers of proof on the points 
above named, holding that the question of good standing was not 
affected thereby ; and directed a verdict for the defendant ; and 
plaintiff appealed. 


Fieip, J. 

Assuming that an action can be maintained against the defendant 
corporation for a breach of the contract contained in the certificate 
issued by Golden Rule Lodge, that certificate promised that two 
thousand dollars shall be paid “ upon due notice of his (George W. 
Karcher’s) death and the surrender of this certificate to such person 
or persons as he may by will or entry on recor’ book of lodge, or 
on the face of this certificate, direct the same to be paid, provided 
he is in good standing when he dies.” George W. Karcher was not 
in good standing when he died, having before that time been sus- 
pended by Golden Rule Lodge, and the order suspending him re- 
maining unrevoked and unreversed at the time of his death. He 
had had notice of the proceedings and had not appealed therefrom 
to the supreme lodge, as he had the right to do. The plaintiff ob- 
jects that this notice was invalid, because it contained only a printed 
fac-simile of the seal of the lodge, and the constitution of the de- 
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fendant required that it be under the seal of the lodge. The provi. 
sions of the constitution are not fully set out, and we are therefore 
unable to determine whether by the constitution the presence of the 
seal is made anything more than a matter of form, or whether by 
the true construction of the constitution a printed fac-simile of the 
seal is not what was intended. There is no evidence that Karcher 
was misled by the notice, or that it was not in all respects as effect- 
ual in giving him information as if it had contained an actual im- 
pression of the seal of the lodge. So far as appears this defect in 
the notice, if it was a defect, was immaterial. The plaintiff also of- 
fers to prove that although Karcher did not pay the assessment for 
the no1-payment of which he was suspended, he was ill at the time, 
and was not therefore liable to suspension for non-payment of the 
assessment because the lodge was bound to keep him in good stand- 
ing during his illness. No evidence of fraudulent acts on the part 
of the defendant or of Golden Rule Lodge was offered. As the 
constitution and by-laws of the defendant or of Golden Rule Lodge 
are not fully set out we cannot construe them, but it appears that 
George W. Karcher was a member of the Golden Rule Lodge and 
was “suspended in usual form,” and it must be assumed that this 
was done according to the rules of the lodge, and that as a member 
he was subject to these rules. The evidence offered amounts to 
this, that Golden Rule Lodge, in good faith and in the manner pre- 
scribed by its rules, suspended Karcher for a cause, which unex- 
plained warranted suspension, but for which his illness was a 
justification. It was his duty to exhaust the remedies provided by 
the society of which he was a member before appealing to the 
courts. Chamberlain vs. Lincoln, 129 Mass., 70. 

He was suspended by the tribunal which he had chosen to deter- 
mine the question according to the rules to which he assented in be- 
coming a member, and he received notice of the proceedings. The 
action of this tribunal according to its rules on a question which it 
had authority to decide, honestly taken after the requisite notice to 
him cannot be collaterally reviewed in this suit on the ground that 
facts existed, which if brought to the notice of that tribunal, would 
have warranted or required a different decision. Grosvenor vs. 
United Society of Believers, 118 Mass., 78 ; Dulan vs. Court Good 
Samaritan, 128 Mass., 437. 


Judgment on the verdict. 





Waller vs. Ins Cos. 


SUPREME COURT OF IOWA. 


Appeal from Dubuque Circuit Court. 


WALLER vs. NORTHWESTERN ASSURANCE CO. 


SAME vs. IMPERIAL FIRE INS. CO.* 


The policy was issued to plaintiff as absolute owner while his interest was 
only that of mortgagee. The policy provided that it should be void it the 
interest of the insured was other than that of sole and unconditional owner- 
ship. 

H ld,That the policy was void, ab initio. 

Held, That where the premium was paid in good faith under such cireumstan- 
ces, it may be recovered back. 

Held, That a suit to recover back the premiums upon a void policy is not at- 
fected by a provision that no action shall be brought upon the policy un- 
less within a year after a loss occurs. Suit may be brought though more 
than a year has elapsed since the loss. 


Henverson, Hurp & Dantes, for Appellant. 
Foutxe & Lyons, for Appellees. 


Beck, J. 

1. The district court made the following findings of facts : “ (1.) 
Plaintiff was the holder of the legal and apparent title to the prop- 
erty in question, but in fact held the same only as security for a 
debt due him from Gen. C. H. Booth, who, subject to said debt, was 
the equitable owner of the property. (2.) Such being the state of 
the title, plaintiff’s ayent, Duncan, applied to defendant’s agent, 


* Opinion filed June 10, 1884. 
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Kiene, for $5,000 insurance on the property for plaintiff. (3.) I find 
no evidence establishing actual fraud on the part of the plaintiff or 
his agent in making said representation as to the title of said prop- 
erty. (4.) The true state of the title was not known to defendants 
or their agent other than as appears above. (5.) Upon this state of 
facts plaintiff paid Kiene on November 15, 1878, $100, and received 
policy No. 100,521, introduced in evidence, and hereby referred to 
as part of this finding. (6.) On November 15, 1879, plaintiff again 
paid Kiene $100, and received the renewal receipt, an agreed copy of 
which was filed, and is hereby referred to as a part of this finding. 
(7.) In June, 1880, the property was in‘ured by fire. (8.) Defend- 
ants refused to pay the loss, and plaintiff brought suits against them 
in United States circuit court for district of Iowa, the proceedings 
and result of which suits are shown by the following documents 
hereby referred to and made a part of this finding, namely : The 
original papers and proceedings connected with suits introduced in 
evidence here, and the stipulation filed here January 11, 1883. (9.) 
Upon this state of facts plaintiff brought these actions for the return 
of the premiums (and certain other premiums not stated above) and 
interest.” The other premiums paid by plaintiff, referred to in the 
ninth finding of facts, were upon other policies and renewals issued 
November 7, 1876, and November 7, 1877. The policies were all is- 
sued to plaintiff as the absolute owner of the property insured, while 
in fact lis interest was no other than that of a mortgagee. The 
facts found by the court, and the others just stated, are in accord 
with the admissions of the pleadings and undisputed evidence. The 
court found as a conclusion of law upon these facts, that plaintiff is 
entitled to recover no more than the amount of the premium, with 
interest paid upon the policy last issued, November 15, 1879. The 
two defendants united in the execution of each policy. 

2. A condition of the policy provides that “if the interest of the 
assured in the property be any other than the entire, unconditional 
and sole ownership of the property, for the use and benefit of the as 
sured, * * * it must be so represented to these companies, and 
so expressed in the written part of this policy, otherwise the policy 
shall be void.” Under this condition each of the policies was ab- 
solutely void, and incapable of binding or being enforced against de- 
fendants. And in an action upon the one last issued its invalidity 
was pleaded by defendant and adjudicated by the court. As the 
other policies in no respect differ as to their conditions, or the facts 
pertaining to each contract upon which its validity depends, each is, 
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in fact, involved in law, and defendants cannot now be heard to deny 
its invalidity. We can discover no ground upon which to base a 
distinction as to the rights of, plaintiff under the several policies, 
and growing out of the transactions. Each presents the case of a 
payment of money by plaintiff and a failure to receive any consider- 
ation therefor, without any fraud or deception practiced by him. It 
is the simple case of money paid in good faith and nothing in return 
received. No element of fraud exists which defeats plaintiffs rights. 
Nor is it a case of voluntary payment, for it was made with the ex- 
pectation of receiving a consideration in return, which has wholly 
failed for the reason that the policy did not bind defendants. Under 
familiar rules of the law, plaintiff is entitled to recover the amount of 
premiums paid as money had and received tohis use. This doctrine 
has been often recognized by the authorities as applicable in actions 
for the recovery of money paid as premiums upon policies where the 
risk did not attach or the contract was void ab anitio.. Taylor vs. 
Sumner, 4 Mass., 56; Richards vs. Marine Ins. Co., 3 Johns., 307; 
Murray vs. Columbian Ins. Co., 4 Johns., 443 ; Elbers vs. U. S. Ins. 
Co., 16 Johns., 129; Delavigne vs. Same, 1 Johns. Cas., 310 ; Mur- 
ray vs. Same, 2 Johns. Cas., 168 ; Robertson vs. Same, id., 250 ; 
Holmes vs. Same, id , 329 ; Jackson vs. New York Ins. Co., id, 191; 
Forbes vs. Church, 3 Johns, Cas., 159 ; Steinback vs. Rhinelander, 
id., 269 ; Donath vs. Ins. Co. of N. A., 4 Dall., 463 ; Clark vs. Manu- 
facturers’ Ins. Co., 2 Wood. & M., 473 ; Scriba vs. Ins. Co. of N. A,, 
2 Wash. C. C., 107; Stevinson vs. Snow, 3 Burr., 1,237; Feise vs- 
Parkinson, 4 Taunt., 640; Routh vs. Thompson, 11 East, 428; Com. 
vs. Bruce, 12 East, 225 ; Penson vs. Lee, 2 Bos. & P., 330; Hentig 
vs. Staniforth, 5 Maule & S., 122 ; Colby vs. Hunter, 3 Car. & P., 7; 
May, Ins., § 4 ; 4 Wait, Act. & Def., 119. 

3. The right of the assured to recover the sum paid as premium 
upon the policy is not dependent upon the loss of the property 
which he intended to insure. His right is based upon the fact the 
policy was void ab initio. Hence the destruction of the property 
does not create or support his right. In the following cases above 
cited recovery was allowed where there had been no loss. Taylor 
vs. Sumner, 4 Mass., 56 ; Murray vs. Columbian Ins. Co., 4 Johns., 
443 ; Holmes vs. U.S. Ins. Co., 2 Johns. Cas., 329; Steinback vs. 
Rhinelander, 3 Johns. Cas., 269; Scriba vs. Ins. Co. of N. A., 2 Wash. 
C. C., 107 ; Com. vs. Bruce, 12 East, 225. Plaintiff, therefore, is not 
defeated of recovery of the premiums paid him upon the policies is- 
sued before the one under which he claimed in his action in the 
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United States circuit court, on the ground that no loss had occurred 
on their policies. 

4. By a condition of the policies it was provided “that no suit or 
action against these companies, or either of them, for the recovery 
of any claim by virtue of this policy, shall be sustainable in any 
court of law or chancery, unless suit or action shall be commenced 
within twelve months next after the fire shall occur ; and should any 
suit or action be commenced against these companies, or either of 
them, after the expiration of the aforesaid twelve months, the lapse 
of time shall be taken and deemed as conclusive evidence against the 
validity of such claim, any statute of limitations to the contrary not- 
withstanding.” Defendants insist that the action is barred by the 
terms of this condition. This position is clearly untenable. The ac- 
tion is not based upon the policy ; indeed, it is founded on the fact 
that the policy. was void ab initio—that there was in effect no policy. 
The provision clearly relates to actions to recover on the policy for 
loss sustained. Actions of the character of the one before us are not 
within the contemplation of the provision. 

The foregoing discussion disposes of all questions considered by 
counsel. We reach the conclusion that the district court erred in 
holding that plaintiff is not entitled to recover for all premiums paid 
upon all policies or renewals issued to plaintiff for which he seeks to 
recover in this action. The judgment of the court below is re- 
versed, and the cause is remanded for further proceedings in har- 
mony with this opinion. 





1884. } Hamburg-Bremen Fire Ins. Co. vs. Moses. 


SUPREME COURT OF TEXAS. 


Error from Lampasas County. 


HAMBURG-BREMEN FIRE INS. CO. 
vs. 


E. G. MOSES.* 


Where in a suit against a domestic corporation, on a fire insurance policy 
issued by it, the petition alleged the total destruction of the property in L.; 
that G. was local agent of such corporation when the policy was effected 
and when the loss occurred, but to defeat the jurisdiction of the court in L. 
he had been removed and his authority withdrawn; that L., who resides in 
A., was the general agent of such corporation in the State, whose general 
offices were situated at A., and that L. had control thereof. and service of 
process was had both on G. and on L., Held to be no service on the company, 
and a judgment by default on such services was unauthorized. 


November 24, 1883, Moses instituted this suit against the appel- 
lant ona fire insurance policy, alleging the execution of the policy in 
the sum of $750, and the total destruction of the property while the 
policy was in force; also that Thomas W. Griffin was the local agent 
of the company in Lampasas County at the time the insurance was 
procured, and also when the loss occurred, but for the purpose of 
defeating the jurisdiction of the court he had been removed, and his 
authority as agent had been withdrawn; that the principal office of 
the company was located in the city of Austin, Travis County, and 
that N. O. Lauve, who resided in said city and county, was general 
agent of the company in the State, and had charge of the principle 
offices. 


* Opinion delivered June 10, 1884. From Texas Law Review. 
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Process was served both upon Griffin and Lauve, commanding 
them “to be and appear” before the court and answer the petition, 
etc. 

On December 7, 1883, judgment by default was rendered against 
the company for $750 and costs of suit. The questions made and 
relied upon amount to this—that there was no service upon the 
company. 


Maxey & Fisuer, for Plaintiff in Error. 
Rector, Moore & Tuomas, for Defendant in Error. 


Warts, J. 

That the pretended service upon Griffin was ineffectual to bind 
plaintiff in error can admit of no question. It is alleged in the peti- 
tion that he had been discharged, and his authority as local agent of 
Lampasas County withdrawn. Whatever might have been the motive 
that prompted his removal is not material, for it affirmatively 
appears that he was not such local agent when the pretended service 
was had. The statute authorizes service upon corporations to be 
made upon their local agents, but not upon persons who may have 
previously occupied that relation to the corporation. As Griffin was 
not the local agent at the time of the purported service, it was no 
more efficacious than if it had been made upon any other stranger 
to plaintiff in error. Hence, this branch of the question will be pre- 
termitted in the further consideration of the case. 

As to the mode of obtaining service in this class of cases the statute 
provides: “In suits against any incorporated company, or joint 
stock association, the citation may be served upon the president, 
secretary, or treasurer of such company, or association, or upon the 
local agent representing such company, or association, in the county 
in which suit is brought, or by leaving a copy of the same at the 
principal office of the company during office hours.” [Rev. Stats., 
Art. 1,223. ] 

It appears from the allegation in the petition that plaintiff in error 
is a domestic corporation, with its principal office at the city of Aus- 
tin, in Travis County, and that it then had no local agent in Lampsas 
County when this suit was brought. 

To authorize a judgment by default against a-corporation, or joint 
stock company, the process must be served in the manner prescribed 
by the statute. It is not made to appear that Lauve occupied the posi- 
tion of either president, secretary, or treasurer of the corporation. 
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And it is affirmatively shown that he was not the local agent in 
Lampasas County. There is no provision of statute that authorizes 
the service to be made upon a general agent, and it cannot be held 
that service on such agent is equivalent to leaving a copy of the pro- 
cess at the principal office of the corporation during office hours. 

For a proper disposition of this case it is sufficient to hold that 
the corporation was not served with process in any of the modes pre- 
scribed by statute, and therefore the judgment by default was un- 
warranted. 

It is not necessary to determine the question as to the sufficiency 
of the process itself; the statute directs that the defendant shall be 
summoned to appear and answer the petition, and whether in view 
of the provisions of Article 1,245 Revised Statutes, it is, or not, essen- 
tial that the process should follow the statute in that particular 
certainly it is more regular that it should do so. 

Our conclusion is that the judgment ought to be reversed and the 
cause remanded. 


Reversed and remanded. 





lteport of Decisions. 


SUPREME COURT OF NEW HAMPSHIRE. 


JuNE Term, 1880. 


LAHIFF 
vs, 
ASHUELOT INS. CO.* 


A policy of insurance being a personal contract, a conveyance of the thing 
insured does not operate as an assignment or transfer of the policy. 

The mere act of an agent of an insurance company, in writing, witnessing, and 
taking the acknowledgment of a deed of conveyance of property insured 
by the company, there being no assignment or transfer of the policy of 
insurance and no reference to it, isnot a waiver of a provision of the policy 
against alienation. 


Assumpsit, on a policy of insurance. Facts agreed. March 20, 
1872, the defendants insured the plaintiffs buildings for five years, 
in the sum of $500, the premises being subject to two mortgages, 
and the insurance, in case of loss, made payable to the mortgagees 
as their interest might appear. August 12, 1872, the plaintiff by 
warranty deed conveyed the land and buildings to McNamara, who 
entered into possession, the deed being written, witnessed, and the 
acknowledgment taken by the defendants’ agent who effected the 
insurance on the buildings. The policy of insurance was never 
transferred, and October 11, 1873 the buildings were destroyed by 
fire. March 138, 1874, McNamara, by quit-claim deed, reconveyed 
the land to the plaintiff. After the fire and before the reconvey- 
ance, the defendants paid to the mortgagees the amount of their 
interest in the insurance, which was less than the amount covered 
by the policy, and took an assignment of the mortgages. Before 
bringirg this suit, the plaintiff made a written demand upon the 


* From Advance Sheets of .V. H. Rep. 
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defendants to deliver to him the mortgages and notes, and pay the 
balance of the insurance and interest. The defendants’ charter, 
printed upon the policy, contains the following : “ When any prop- 
erty insured by this company shall in any way be alienated, the 
policy shall then be void, and upon the surrender thereof to the 
directors the assured shall be entitled to his deposit note upon pay- 
ing his proportion of all losses and expenses which accrued prior to 
such surrender.” The question is reserved whether the action can 
be maintained. 


Burge, fur the Plaintiff. 
Harpy, for the Defendants. 


Crark, J. 
Insurance is a contract of indemnity, appertaining to the person 
or party to the contract, and not to the thing which is subjected to 
the risk against which its owner is protected. Cummings vs. Ins, 
Co., 55 N. H., 457. The contract of insurance being indemnity 
against loss, it is essential to its existence that the party insured 
should have some interest in the thing insured ; and when he parts 


with that interest, the contract is necessarily terminated. Wilson 
vs. Hill, 3 Met., 66. In the present case the contract of insurance, 
by express stipulation, provided that any alienation of the property 
insured should render the policy void, and the conveyance of the 
insured premises by the plaintiff to McNamara by warranty deed, in 
August, 1872, avoided the policy and terminated the contract 
between the plaintiff and the defendants. When the buildings were 
destroyed by fire, in October, 1873, there was not only no contract 
of insurance between the plaintiff and the defendants, but there 
could be none, for the reason that the plaintiff had no insurable 
interest in the property. 

Neither was there any contract of insurance at the time of the 
fire between McNamara, the owner of the buildings, and the defend- 
ants. McNamara had never made or attempted to make any such 
contract. The plaintiff's policy of insurance was not transferred by 
the warranty deed. A contract of insurance does not run with the 
land and pass as an incident to it. Cummings vs. Ins. Co., 55 N. H., 
457 ; Carpenter vs. Ins. Co., 16 Pet., 495. The plaintiff had never 
assigned or attempted to assign his policy to McNamara, so that 
McNamara at the time of the fire had no claim for insurance upon 
anybody, and consequently he could assign no such claim to the 
plaintiff. 
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If, at the time of the conveyance of the premises, the plaintiff 
had undertaken to assign and transfer the policy of insurance, it 
would be material to consider the effect of the knowledge of the 
defendants’ agent of the transaction. The knowledge of the agent 
might be evidence of the assent of the company to an assignment 
of the policy to the grantee, if such an assignment had been made 
or attempted. But in the present case no transfer or assignment 
was made to which the company could assent, and the agent’s 
knowledge of the conveyance of the property insured could not 
have the effect to create a contract of insurance between the parties, 
or bind the company to « contract that never was made. 


Judgment for the defendants. 


Brneuam, J., did not sit: the others concurred. 





Dodd vs. Jones. 


MASSACHUSETTS SUPREME JUDICIAL COURT. 


Marcy Law Term, 1884. 


MARY 8. DODD. 


vs. 
WILLIAM JONES. 


§. sold a building to J. under agreement to assign also the policy upon it. 
This was not done and a loss occurred. 


Held, That 8. was liable only for the amount of premium required to insure 
for the unexpired term. The damages were not the direct result of the 
breach of contract. §S. cannot be charged with the consequences of failure 
by J. to procure insurance for herself. 


W. ALuen, J. 

The defendant sold a house to the plaintiff and agreed to assign 
to her a policy of insurance he held upon it He did not assign it, 
although several times requested by the plaintiff, but promised to 
do so and gave some excuse for not having done it. The plaintiff 
procured no insurance upon the house. Nearly six months after the 
conveyance of the house to the plaintiff, and about three weeks after 
the last demand upon the defendant for an assignment, the house 
was injured by fire. 

The plaintiff declares in contract upon the agreement to assign 
the policy, alleging that it became void by reason of the neglect of 
the defendant to perform his agreement, and that the plaintiff was 
deprived of the benefit of the insurance, and seeks to recover the 
amount that might have been recovered upon the policy for the loss 
by fire. 

At the trial the court held that the plaintiff could not recover for 
damages from the burning of the house, nor for other damages 
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more than it would have cost to procure insurance for the unexpired 
term of the policy. The instructions given were clearly correct. 

The agreement was not a contract of insurance, but of sale ; and 
the measure of damages for the breach of it was the value of the 
thing sold. A sum that would procure a similar policy, and thus 
place the plaintiff in the position she would have been in had there 
been no breach of the contract would indemnify her, and she cannot 
elect to go without insurance and hold the defendant as insurer. 

Damages resulting from the burning of the building are not the 
direct and natural consequence of the breach of the defendant’s con- 
tract, and could not have been contemplated by the parties as 
included in it. The natural consequence of the failure of the 
defendant to perform his contract would be that the plaintiff would 
procure another policy of insurance, and she cannot charge the 
defendant with the consequences of her neglect to do that. Loker 
vs. Damon, 17 Pick., 284; Miller vs. Mariner’s Church, 7 Greenl., 
51; Grindle vs. Eastern Express Co., 67 Maine, 317 ; Hoodley vs. 
Northern Transportation Co., 115 Mass., 304. 


Exceptions overruled. 





